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Preface to the Segon-d Edition. 


I publish thi3 second edition of my notes on Act VIII of 
I860 at therequest of Messrs. Higginbotham and Co.; 'and 
not because I have anything new to say. I have however 
a vailed myself of the opportunity to correct some errors in 
the first edition, and to supply some omissions. 

In Bengal there has of late been much activity in tho 
discussion of rent questions ; which is likely ero long to 
result in the passing of a new enactment introducing 
important changes in. the present law. As a preliminary 
step to revision, Mr. 0 . D. Field drew up a Digest of the 
Sent Law of Bengal, in which the existing statute and case 
law, connected with the subject of rent, or with the relations 
of landlord and tenant, was fully set forth. In an appendix 
to this Digest are given two notes ; one on the transferability 
of ryof/s holdings; and one on the enhancement of rent. 
Alter an interesting discussion, in which Mr. Field and 
Mr. O’Kinealy took opposite sides, as to whether enhancement 
of rent was to be permitted, and whether when the demand 
of revenue was permanently settled that of rent was not 
also fixed for ever, the Commission appointed by the 
(*ovei hmenfc of Bengal submitted a report in which very 
important changes in the Jaw are recommended. It is 
proposed to abolish distraint altogether as a-inode of pro¬ 
ceeding for the recovery of rent. The provisions of the 
existing law as to ryots being entitled to pufctahs and land¬ 
lords to kabuliyats, and the procedure for enforcing these 
rights have been abandoned : the Commission having arrived 
at the conclusion that the requirement of written engagements 
between landlord and tenant is one more suited to a com. 
munifcy, like England, in which the idea of contract has 
permeated all classes than to one over which custom 
exercises so powerful an influence as it does in India, 
where more admiration is accorded to the ingenuity 



wkick breaks than to the honesty which respects a contract. 
The right of occupancy is to be freely transferable by sale 
or gift, without the landlord’s consent, and devisable by will; 
but it is recommended that the ryot is to be prohibited 
from mortgaging it. The Commission hope that this pro¬ 
hibition will most effectually protect the cultivator from the 
money-lender. A right oi. occupancy, though saleable in 
execution of a decree for its own rent, is not to be saleable 
in execution of any other decree whatever. Rules are 
proposed regulating the enhancement of rents of tenures 
and nnaer-tenures, while those that now affect enhance- 
mer^t in the case of occupancy ryots are retained; Cor¬ 
responding provisions are laid down for the cases in which 
abatement of. rent may be claimed. No ryot who has held 
land for a continuous period of throe years or more, but less 
than twelve, is to be evicted except for non-payment of rent, 
breach of a condition of his lease expressly providing eviction 
as a penalty for the breach, or refusal to pay an increased 
rent. In the last case, a ryot on eviction is to be entitled to 
one years’ rent, at the higher rate demanded, as compensa¬ 
tion for disturbance. Provision is further made for compen¬ 
sation for improvements made by the evicted ryot. When 
the holding has been in possession for less than throws years, 
no special privilege or protection is given; but even here 
eviction is not to take place otherwise than through the 
Court, and after reasonable notice. A ryot is to be allowed 
to build u dwelling-house for himself upon his own holding 
without obtaining his landlord’s consent; but hois not to 
use the land as house-sites for third parties without per¬ 
mission. All transfers of tenures* under-tenures, and 
occupancy-holdings are to be registered in the rent-office 
of the landlord. 

After providing for these and other measures, which I 
need not mention, the Bill goes on to deal with procedure; 
the most prominent change proposed in this part being the 
extension of 893 sections of the Code of Civil Procedure to 
Rent suits.- Among these is Sec. 266 which saves* the 
wearing apparel, of the debtor and his family from seizure 
by his creditors as weii as his agricultural implements, 
plough cattle, and the materials of his house. 

The Commission modestly disclaim all confidence that 
they wifi by their measure secure a paradise of peace and 
prosperity to the husbandman ; but they believe, and surely 



not without reason, that the result of their labours will be to 
do good to both landlords and tenants. They sum up their 
proposals as follows :—In the interest of the cultivating 
class we have afforded protection from arbitrary and 
excessive enhancement of rents—we have defined the inci¬ 
dents of a right of occupancy and have made it a valuable 
property in the hands cf a careful tenant—we have provided 
reasonable instalments cf rent and secured the evidence of 
payment—we have restrained the harassment of honest 
tenants when their landlords are co-parceners and cannot 
agree—we have given the evicted tenant the crop on the 
ground grown by himself, and have allowed him compensa¬ 
tion for any improvements which he may have made—and 
finally we have endeavoured to raise the standard of comfort 
by allowing the ryot to build himself a comfortable habita¬ 
tion and by giving him some share in the material progress 
of his country. In the ‘interest of the landlord we have 
provided rules for the registration of transfers of, and 
successions to, tenures, under-tenures, and occupancy- 
holdings—we have allowed the tenant to be ejected who 
disclaims his landlord's title, a valuable sanction in a country 
where the person who sets up a hostile title too often hopes 
to support it by suborning to his side the tenants of the 
person in possession—we have provided definite rules for 
the enhancement of the rents of tenure-holders and under¬ 
tenure holders—and for the purpose of a reasonable 
enhancement of ryots* rents we have placed the executive 
agency of Government at the disposal of the Zemindar, and 
have put him in as good a position as Government itself for 
tho achievement of this object. Finally, we have provided 
the auction-purchaser, who represents an important land- 
holding interest in this country, with the means of realizing 
the profit of capital invested in land. . This ought to increase 
the value of landed property, and so benefit the land hold¬ 
ing community” 

It is to be hoped that the Bengal Government will not 
be baulked by the selfish outcries of the Zemindars from 
introducing these valuable reforms, the effect of which will 
be watched narrowly not only in India, but all over tho 
civilized world. It may never be possible by any legislative 
solder so to attach valuable property to thriftless men as 
that they will not he able to shake it off; but it is at least tlie 
function of the State in dealing with the rent-paying portion 
of its agricultural population, which is so little able to protect 
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rights and duties clearly, to shield it from 
oppression, and to ensure to the worthy members of it a 
due reward for their toil. To do this in what ia now being 
attempted, after too long delay, in Bengal; and what they 
are doing there must necessarily make us here anxiously 
enquire whether we have done our duty to our tenants. 
The answer I fear must be the humiliating confession 
that we have left undone those things which we ought to 
have done. 

Not only in Bengal is solicitude to protect the interest of 
the cultivating classes being exhibited, but also.in the North¬ 
west Provinces measures toward that end have been, and are 
now being taken. The North-western Provinces Bent Act, 
1878, places the tenant in a far more favourable position than 
that which he holds in Madras; an advantage which tenants 
in the Punjab enjoy also. Under .the Punjab Tenancy Act, 
1868, a right of occupancy is given to certain classes of tenan m 
the subjects of enhancement, abatement, remission, and 
commutation of rent in kind are dealt with ; and compensa¬ 
tion is given for improvements by tenants. Our law leaves 
the Madras tenant in ignorance of his position with respect 
to these matters; and very uncertain of it with respect 
to most others. It is surely time that such a state of things 
should cease. 



^itself, to define it? 



Preface to the First Edition. 


In preparing an edition of the Madras Kent Recovert 
I two main objects in view, one to illustrate 

and facilitate a very obscure Law by appending she Rulings 
of the High Court to the Sections they affect, by references 
itora one Section to another, by quotations from the 
decisions on the cognate Law in Bengal, by supplying a full 
Index, and dividing the Act into Chapters; the other, to 
ascertain where the Law stands in need of amendment, and 
to suggest, any alterations which a careful study of the 
enactment might make appear desirable. 

The first is the more legitimate object of a commentary, 
anu to it I have chiefly confined myself. Unfortunately 
owing probably to the usual poverty of one of the parties 
not. many of the cases decided by the up-country Courts 
have tonne* their way to Madras; and as we thus have 
scanty means of knowing what difficulties have come ut> for 
solution m the Mofussil, we are deprived to a great extent 
ot the advantage of judicial interpretation. To supply this 
paucity of materials, which would be invaluable to the 
Legislature when Acts come to be revised or amended, 
woulu it not be well it the various Civil Courts were 
directed to send up to the High Court short notes of legal 
difficulties arising before them under certain specified Acts ? 
■iaese might be easily digested by the Reporter or Registrar 
of the High Court, and would show at a glance where 
improvements or alterations in the Law were needed. At 

neglected^ 8 80UrC ° ° £ information is almost entirely 

The want of judicial interpretation of our own Act is 
partially supplied by the numerous cases, which have been 
decoded in Bengal under Act VIII of 1869 . This Law is 
more comprehensive than our's, as'it deals with the whole 
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landlord and tenant. Its origin was 
the same as that of the Madras law, for both spring from 
the Bengal Regulation X VII of 1793. Hence it has great 
value even in this Presidency; for it shows how problems 
were solved elsewhere, which we encounter here; and what 
course another Legislature, which started from the same 
goal - as’we did, found it necessary to adopt under circum¬ 
stances, which have their parallel with us. 

It is with great diffidence that I submit suggestions for 
amendment of the Law ; but 1 think that it cannot be use¬ 
less to draw attention to a subject of so much importance, 
and to indicate in what direction changes might be made 
with ad vantage. The oh anges that appear to me desirable are 
general as affecting the whole policy of the Law, and special 
as concerned with the contents and defects of this Act only. 
I shall proceed to summarize briefly what I propose. 

One of the main principles, which the framers of the Act 
stated their intention to keep in view, was that ryots who 
held land in their own right hereditarily or by the custom 
of the country, at a fixed or long established rent, were to 
be protected in their occupancy. To provide for this a 
fsection, which afterwards became Clause II of Section 11, 
was introduced to the effect that where no express contract 
existed between landholder and tenant the payment of rent 
continuously for twelve years was to be considered an 
implied contract; which under Clause I, Section 11, was to 
be respected. Thus a right of occupancy at a fixed rate 
was given. Unfortunately this provision disappeared before 
the Act was passed, and nothing was put to supply its 
place • so that we were left to guess at the meaning of the 
obscure expression ‘ implied contract' as best we could. 
The result however has been that now no ryot is safe from 
ejectment at the end of his term, which is generally from 
year to year, unless he has (what it is most unlikely he can 
have) a special agreement protecting him He can be 
ejected* without reason give^; and he can be put out for 
refusing to pay an enhanced rent, even though it be 
demanded on account of his own improvements. Such 
seems to be the effect of the judgments of the High Court 
in the two cases quoted in the notes of Sections 11 12, 

This state of things is the very opposite to what the 
framers of the Act intended to bring about, as abundantly 



appears from the reports of the Select Committees on the 
Act; aiid it is one which is fraught with danger and 
difficulty. At present the influence of custom, and the pre¬ 
viously existing ideas as to the relative rights of landholder 
and tenant, are sufficiently strong to prevent indiscriminate 
enhancement and eviction. But there is no guarantee that 
these conditions will be durable ; and it is easy to see what 
grave difficulties Government will have to encounter, if 
once the habit of agrarian disturbance takes root in the 
country. In Bengal and the North-West Provinces the 
rights of tenants are carefully protected by laws that are 
not ambiguous or faltering. In Bombay the' case-made law 
of the High Court has left the tenant without protection ; 
and though the evil is not so great there owing to iho com¬ 
parative scarcity of landlords in that Presidency, still it has 
been deeply folt, and measures are now, I believe, being 
taken to correct it. In the time of the American War, when 
iand was so valuable in Bombay for cotton, holders were 
ejected from their property right and left. The Inamdare 
enhanced rent and ejected their ryots indiscriminately 
merely to get hold of the land. This was an example of 
what must occur as laud gradually increases in value, unless 
some check is put on the exercise by, landlords of their 
mis-called rights. 

i. submit then that here is a case urgently calling for 
legislative interference), as the already declared views of fcho 
Legislature have failed to be realized owing to defects in 
choir legislative expression. There is certainly no reason 
historical or local, why tenants in this Presidency should 
not be pat in as good a position for advancement as their 
brethren in Bengal Indeed, if anything, they should 
receive more encouragement, as they need it more. 

In another respect also the Madras 17068 ’ position is worse 
than that of the ryot of Bengal or the North-west, namely, 
in the extent to which landholders are allowed to resort to 
summary process against him. In Bengal it is only the 
prodace of the land, which is held to bo hypothecated for 
the rent payable in respect thereof; and' even this may 
only be distrained when it is the yield of the land in respoct 
of which an arrear of rent is due, or of land held under the 
same engagement. No grain or produce after it has once 
been stored, and no other property whatever, is liable to 
distraint, W e have followed Bengal in taking away the 
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authority which landholders formerly possessed, of com¬ 
pelling the attendance of their tenants for the adjustment 
of their rents , we shoo Id follow also in narrowing the schpe 
of the indirect remedies of which tho application is in the 
hands of the person aggrieved. In Madras our Law of dis¬ 
tress is peculiarly harsh, for it allows not only crops, whether 
in the field, on the threshing-floor or in store, to be seized ; 
but also gives the landholder the right to distrain his 
tenant's movable property, and to force open his offices, 
aud enter his dwelling-house in pursuit of it. Not even 
the- ordinary exceptions of certain classes of movable pro¬ 
perty, such as the implements of husbandry and beasts of 
the plough, which are exempt from distraint, and even from 
attachment for arrears of revenue, in other parts of India, 
and before this Act passed were privileged in this Presi¬ 
dency, are allowed by our Law. There can be no special 
reason for this difference, and it's removal would be bene¬ 
ficial, Tho tendency of the Law elsewhere at present is to 
narrow the application of this remedy, which so often opens 
a door to abuse and cruelty, when applied by unscrupulous 
persons. I do not know that our landlords are any better 
than their neighbours in Bengal or Bombay, and it is not 
easy to see why they should be entrusted with more exten¬ 
sive powers. 

But this is not the only respect in which the condition of the 
Madras tenants is less favorable than that of those of other 
Presidencies. In Bengal distress, limited to crops not stored, is 
the only remedy which the landlord is allowed to execute 
hirnsel f. In Bombay he cannot even do this, for if he wishes 
to collect arrears compulsorily he has to apply to the Col¬ 
lector for assistance, unless he holds a special Commission 
from the Governor in. Council, revocable at pleasure, empow¬ 
ering him to apply compulsory process,* But in Madras a 
landholder, however unfit personally he may be to be intrust¬ 
ed with the power of avenging himself may not only dis¬ 
train crops and movable property wherever found, but may 
sell his tenant's interest, if any, in the land; may demand a 
warrant to eject him, when there is no distress; and in 
default of the first two remedies may have the person of the 
defaulter arrested, if tho Collector believes that payment 
is being wilfully withheld. 

I submit that it would be better from an administrative 
point of view, to leave the application of such remedies as 
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. itant action, which are often necessary 

in distress -o order to anticipate’ a tenant secreting’ or witli- 
ch awing bis 0 Meets, therefore tlie chief reason for allowing 
an exceptional remedy is absent. The tenant's interest in 
the soil cannot run away or be concealed ; there can seldom 
be urgent necessity for haste in ejectment, and indeed haste 
in such cases should be carefully guarded agaiftst ; and im¬ 
prisonment for debt, where there is fraudulent concealment, 
might weil be left to the Civil Courts m , the landholder 
would not be injured by waiting for his remedy till he could 
recover it by the ordinary process of law; and the tenant 
is entitled to something more than a summary inquiry, 
before he is deprived of his personal liberty. 

These considerations lead me to suggest that the right of 
distraint given by this Act should be restricted bv the 
exemption from distress of articles not elsewhere distrain- 
able; and that the other summary remedies should be 
removed from tlie Act, as it does not appear to be the proper 
place for them. It should be added that the remedy of 
anost is so seldom applied that very few would be the worse 
of its abolition; and^ that if it is retained the periods of 
imprisonment should be reduced, in accordance with the 
tendency of modern legislation. 

The next direction iu which a chanero seems to be needed 
is in the procedure under this Act. ' The intention of tho 
legislature was evidently to provide machinery by which 
questions as to rent might he decided without delay, aa 
near to the spot where they arose as possible. With this 
end ni view provision was made that proceedings under the 
Act should be summary; and that the Collectors, whose 
Courts need not be in any fixed place, should try them. It 
was with this object that authority to take primary cogni¬ 
sance of summary rent suits was transferred from the Zilla 
Judges to Collectors by Regulation V of 1822 ; for, as the 
pi earn bio of that Regulation states, the provisions of 
Regulation XXXII of 1802 did not afford a remedy suffi~ 
ciently prompt in cases of sudden and violent disputes 
respecting the occupancy, cultivation, or irrigation of land. 
Iho proceedings before Collectors were, to bo summary, 
summonses to parties and witnesses might be either verbal 
or in writing, and it was only necessary for the Collector to 
keep -an abstract diary, giving tho names of the parties, 



these to the ordinary 
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abstracts of the plaint and decision, and fclie date of the 
delivery of the latter. Thus no evidence needed to be 
recorded, and the appeal to the Zilla Court must have been 
in reality not so much an appeal as a new independent suit. 
Under our Act the Collector has to try the case under a 
procedure which is not much simpler than that of the Civil 
Courts. Yet the suits‘before him are called* summary, and 
we have no definition of this expression. The effect of its 
use is to convey an impression that all that is needed is a 
hasty and imperfect inquiry. But as there is a regular 
appeal to the District Courts, and as these Courts require a 
more complete investigation of the facts than is usually made 
on a summary inquiry, the two systems summary and 
regular do not coalesce, and the result is often great delay 
and consequent loss to the parties by remands and references 
of issues to the Lower Courts where the merits of the case 
have not been sufficiently investigated. These appeals are 
heard in their order, and many months may elapse before 
they come on for hearing. To obviate the inconveniences 
arising from this state of things, the only course which 
appears to be open, if promptness in the decision of rent 
cases is imperatively necessary, is to do away with the 
appeal to the District Courts, and provide an appeal to the 
Collector from the decisions of his subordinates; his own 
decisions, original and appellate, being final. If this system 
was introduced, it would of course be necessary to leave 
the parties at full liberty to resort to the Civil Courts, as if 
no summary proceedings had taken place. But if it is 
considered that the need for promptness is not so great now 
as it was in past times, when the country was in a more 
disturbed state, it is a question whether there is any longer 
a necessity for special Courts to try suits between landlord 
and tenant, and whether they might not safely be left to 
seek their remedies in the way provided for other litigants. 
In Bengal the same course was followed as-in Madras. First, 
the Regular Courts, dealt with these suits, and then the 
Collectors were empowered to try them; but it was found 
advisable ultimately to leave the cases to the Civil Courts 
alone. 

If the jurisdiction of the Collectors is preserved, it would 
be well to get rid of the misleading term € summary/ and to 
direct that their procedure should follow in all respects that of 
the Code of Civil Procedure. This would aot tend to com¬ 
plicate or prolong their inquiries, as their present procedure 





P.E B F A 0 E. 


XII). 


have the incidental advantages of enabling Revenue Officers 
to become familiar with the Civil Procedure, which they 
may afterwards have to administer as Judges; and of 
getting rid of the sections of the Act under which inquiries 
are at present conducted. The Collecto?*s' Courts would 
become additional Civil Courts, and the concurrent jurisdie- 
tion of the Civil Courts might cease. 

The remaining suggestions, which I venture to make, I 
shall put in the form of short notes on each section. These 
will be found also in my notes! to the text; but I think it 
is worth while to set them forth in the Preface, so that 
readers may see at a glance, where and what amendments 
appear to be necessary. In some cases the notes in the 
text are more ample than those set down here. 

Section l—The definition of tenant should show whether 
it is intended to include subordinate proprietors bound to 
pay quit-rent. 

Section 3.—Landholders shall enter into written agree¬ 
ments; but under Bee. 7 these may be dispensed with in 
certain cases. 


Section 4.—Are the words c shall contain' directory 
imperative ? 


or 


Section 5.—Can the word f sum' be held to include 
exactions of produce? What are * unauthorized tax' and 
c authorized charges ?' 

Section. 6—-Doubts have arisen as to whether this section 
merely imposes a duty on Cornu ms, or makes it essential 
that e very Puttah and Muchilka to be valid should be signed 
and registered. 

Section 7.—Holloway, J. was of opinion that the words* 
' oo suit brought and no legal proceedings taken' applied 
onif to suits and proceedings under this Act. A majority of 
a Full Bench was against him. Are the Civil Courts excluded 
where there has been no exchange of Puttah and Muchilka; 
and, if so, is it good policy ? The restriction on powers of 
distraint where there is no Puttah, ought to be sufficient to 
lead to its being granted. The provision allowing Puttah 
and Muchilka to u he dispensed with by agreement leads to 
perjury, when such dispensation is falsely alleged. 
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Section 10 —-A provision enabling Collectors adjudicating 
on Puttahs to fu a term of years- for which they are to run 
might well be added to this section. The Civil Courts in 
Bengal have this power under Sec. 9, Act ViII of 1869. 
t, would tend to prevent yearly recurrence of disputes. 

J?!;Z lh ~ Th \ m T hx % ° l the * orda ‘ contracts for 

confer tTl° r T u 18 00 * clear - Is there an implied 
con.iact to lease lands once demised at the same rent for 

ever, except in cases provided for in Clause IV? If a 
landholder cannot enhance rents this should be clearly stated. 

Are the words ‘ description and quality’in Clause fim 
synonymous or does ‘ description’ refer to the nature of 
the tenure of the land ? 

“ ‘l e TOrd ‘ valu e 5 before c to Government’ in the amend¬ 
ing Act appears to be a mistake fom- ‘ revenue.’ 

he£™fhe 0n Kh n uld |. be made for P rocedur e by Collector 
beioie he accords his sanction to an enhancement of rent, 
note to this section. 

Nothing is said as to the correlative right of the tenant 
to claim abatement where there is a decrease in land or 
value of produce. 

• d!us ^ m Portant section has been discussed in the preced¬ 
ing part of this Preface. 

Section 12.—-Could a tenant relinquish part of his holding 
under this section ? The words of the section are wide 
enough to allow of a tenant for a term of years relinquish- 
ing beforo the term had expired, 

. f '°™ e P ro ymion is needed for notice of relinquishment 
m order to give time to landholders to procure new tenants. 

The end of the Revenue year (Juno 80) is not a convenient 
date tor this purpose. , * 

Must the relinquishment always be by writing ? 

This section is commented on in the earlier part of the 
I retace, and in the note to it. 

Section 18.—How can a landholder be said to have taken 
a lease from his tenant ? 
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,, Section 14.~fwo questions may arise under this section. 
>-an a landlord distrain after the* termination of a tenancy • 
and ean he disram his tenant’s sub-tenant’s crops ? When 
the landholder’s land is sold for arrears of revenue, ho may 
not oistrain ; but can he, when the tenancy terminates other- 
wi.se ? It is doubtful whether the sub-tenant’s crops can be 
distrained by the head landlord, as the distraint is to Be on 
the crops of his tenants If they can be, provision should 
v e *'° ® nab,e . under-lessees to pay the arrears to the 
head landlord, setting off the payment against the demand 
on themselves. As to the Law on this subject in England, 
see Smith s Landlord and Tenant, 2 nd ed., pp. 170-174. 

After the word ‘ or’ the words f in the absence of such 
wutfcen agreement' should be inserted. 

There ought to be some restriction on tho kinds of movable 
pioperty liable to distraint ; on this question, seo above. 

A rule is wanted restricting the power of distraint to the 
managing member of a joint family of proprietors. 

Section 15.—The words ' and sale’ are superfluous. The 
word crops seems to have been accidentally omitted from 
crops 60 * 1011 ' MwaWe P ro P ei V does not include standing 

The words ‘ or his authorized agent’ might be omitted 
" d fr0 ” s “ 3 ' 41 

Under this section must a landholder always employ some 
person to distrain t He may desire to do it himself/ 

Section 16.— No provision ia made for remuneration of 
appraisers, nor for compelling their services. 

Section 17. This section seems to contemplate cases in 
which an order for sale is given by the Collector, before an 
order has issued for appraisement. 

isSi 18 -^ 0 ^fession * appeal against the distraint,’ 
is unusual In bee. 40 we have ‘appeal’ against a notice 
and m &ec. (<3 against a warrant. The word is used vx 
proper sense in Secs. 58 and 69. ra lfca 

Act VmTsoo 8 R ante i d f - im,kr t0 that of Sea 95, 
Vet III, 1869, Bengal, throwing the burden of proof of 
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arrear on me distrainer m suits to 
which distraint is made. 


(si. 

contest the demand for 


If tho distrainer does not apply for an order for sale 
within fifteen days, can the Collector order release of the 
property ? And may tho landholder then distrain again ? 

Section 19.—The duty here thrown on the Police is very 
much out of the line of their ordinary duties. May they m 
no way satisfy themselves that the distrainer, who applies 
for their help, is acting legally ? 

Section 21.—In transferring this # section .from Act II, 
1864, the required omission .of the words e of the land was 
not made. In the cases dealt with by this Act, the land 
does not belong to the defaulter. 


No provision is made for re-imbursing the cost o£ watch¬ 
ing and cultivating the crops till they are fit for reaping. 

Section 22.—A provision seems to be needed for tender, 
or payment mto Court of what the tenant consideis duo. 

Section 23.—If the distrainer breaks these rules, must 
the defaulter have recourse to a regular suit for redress ? 
Such a case would hardly come under Sec. 49. 

Sections 26 & 27.—Are the words ‘ shall’ and ‘ may’ used 
advisedly in these sections? If the property cannot be 
recovered, there is no provision for decreeing its value. 

Section 31.—This section is not clear. The meaning of 
r countermanded’ is doubtful. The words ‘ attached / and 
* attachment’ are survivals from Act 'll, 1864. So are they 
in Sec. 32. 

Section 35.—No form is prescribed for certificates under 
this section, nor does it appear from the Act what the effect 
of the certificate is, or how the purchaser is to enforce the 

right evidenced thereby. 

The words * him on whose account the first sale was made' 
may refer either to the distrainer or the defaulting tenant*. 

Section 4:1 ,—The words < upon the promises’ appear to 
be superfluous \ the distrainer may follow a defaulter’s pro¬ 
perty beyond his ' premises/ 

Section 43.—Under Secs. 18 and. 40 the ' appeal’ is to be 
by summary suit. This is not expressly directed here as in 
those sections. Is the omission intentional ? 




'['ho latter part of this section seems to bo inconsistent 
with Sec. 70. 

Section' 45.—Cana Police officer be called on to execute 
a warrant under this section ? It is singular that special 
provision is made in See. 43 for intrusting a warrant of 
ejectment to a Police officer,, but no such provision is found 
m this section for the execution of a warrant of arrest. • 

^ Section 47.—It is doubtful whether the investigation 
directed bj the section is a summary suit or not. 

If the defaulter do not demaud to be taken to the Collec¬ 
tor what is to happen ? Will the warrant for his arrest 
authorize the Jailor to receive the defaulter in the Civil Jail ? 

May the landholder detain an arrested defaulter for more 
tiiau twenty-foui' hours ? 

To whom is the warrant to be directed for execution ? 

Section 48.—Provision is needed for monthly payment of 
subsistence-money on or before the first of each month and 
for adding the cost to the amount of debt; and for apnlica- 

Chap^XX )° ha, ge ° n SUneuder ° f aI1 Property. (Ci v. Pro., 

Sedwn 58.—-The words'and shall satisfy the Collector 
that there has been a failure of justice’ do not occur in the 
conespondmg bee. (108) of the Civil Procedure Code, and 
appear to be too wide ; for to be satisfied the whole case 
should be gone into and both sides heard. 

If the application, to set aside a judgment .esc vtirtf ho 
the ™ be a “ appeal? ' See Sec, 588 of the 
• 7 ro ndure Code. Appeals under the Act are onlv 
against judgments, and the rejection would be by order, 

ConSf^> 6 p~Y nder a Ws f ction question arises whether 
Collectors Courts under this Act are, Revenue Court, and 

to do U n f e ^ P0We, ' edby Soc - 485 > Criminal Procedure Code 
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ior the sake of uniformity the terms ( judgment and 
* decree 5 should be used as they are in the Civil Procedure, 
and not indifferently as they are in this Act. 


Questions have been raised as to whether time may be 
allowed for obtaining copies of decrees., and whether such 
are necessary. See note on this section. 

Section 70.™It is doubtful what judgments may be exe¬ 
cuted at once under this section ; and to whom the 
Collector should deliver warrants for execution of decrees 
for other than leviable sums. 

This section appears to be inconsistent with Secs. 
42 and 43, for the latter permit execution to take place 
after fifteen days from issue of warrant, or on a decision of 
appeal against the defaulter. 

There i3 no provision in the Act for limitation of time 
within which application for execution of decrees may be 
made. It is doubtful whether the general law of limitation 
applies to this Act; see note on Sec. 69 ; and whether, if 
it does. Collector’s Courts for trying suits connected with 
rent are the. Revenue Courts of No. 166, Sch. II Act IX, 
1871. (Limitation.) 

Section 78.—There is no section in the Act upder which 
there can be a judgment for the ejectment of a tenant. 

Section 76.-—The extent to which a Collector*^ power of 
control and revision over the proceedings of his subordinates 
under See, 8, Regulation VII of 1828 extonds, needs definition. 

Section 79,™Why should a landholder be responsible for 
the acts of his Assignee f 

Section 84.—-The provisions of this section as to the 
liability of a surety vary from the rules to be found in other 
systems of Law, and to some extent, against the surety, from 
those of the Regulations. This is a point which seems to 
need re-consideration. 

Section 87,—See above. Sec. 7. 
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Thus I have given a list of the places where amendments 
and alterations strike me as desirable. 1 do not pretend 
that it is exhaustive ; and have little doubt that much more 
room for improvement would be shown to exist were 
Revenue Officers called on to examine the Act critically. 
There are also several provisions which might be introduced 
with advantage. For instance it would afford much security 
to tenants if Sec. 8, Regulation V of 1822, making it 
necessary for landholders to obtain the Collector's permission 
before they could grant the lands of their ryots to other per¬ 
sona, had not been omitted from the Act. Provision is also 
needed for the continuance of one Puttah till another is 
granted, in accordance with a section contained in the Bill. 
No power is provided for the transfer of cases from one 
Court to another, nor for their withdrawal from subordinate 
Courts, I have not noticed minor improvements in the text 
and the arrangement of the sections, of which the Act is 
susceptible. For instance the redundancy of such ex¬ 
pressions as the following might be pruned with advantage ; 
'.7~‘ description and quality' (S. 11) ; ‘ conduct and proceed- 
mgs' (S. 19); f crops or ungathered produce 7 (S. 21); 

' bullocks or cattle/ ' goods or effects/ ' cattle or livestock' 
(S. 23); ‘ attached or distrained/ ‘ attachment or distraint' 
(S. 81); ‘ difference or increase' (S. 35), 

I shall conclude this Preface by a few observations on 
the necessity for legislation. That such exists, would, I 
believe, bo unanimously affirmed by all the Revenue and 
Judicial Officers of this Presidency, who have had occasion 
to work the Act. I shall content myself with quoting the 
recorded opinion of an Officer, whose authority will not bo 
questioned. Before inis Act became law, Mr. Carmichael, 
in 1854, wrote a letter to the Board of Revenue from 
Vizagapatam, in which ho strongly urged the need of a 
legislative determination of the mutual rights of landlord 
and tenant. The opinions expressed in this letter are as 
applicable now as they were then; for the Act has left 
things where they were when it was written. He remarks 
that the previous law allowed the Civil Courts a concurrent 
jurisdiction with the Collector in the matter of disputes 
about rent; and white binding down the Collector to a 
certain process of determination, it had left the Courts 
unshackled in this respect. It is true that the Civil Courts 
are now to be guided by the provisions of the Act in the 
decision of suits regarding rates of rent; but what land- 
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holder will bring a suit in a Civil Court to enforce acceptance 
of a disputed Putt ah, when once he learns that be can. sue 
there to eject a recalcitrant tenant without any reference to 
a revision of the rates of his lease ? Thus the concurrent 
jurisdiction of the Civil Courts is capable of being wielded 
by a landholder againt his tenants with quite as great 
effect, as if these Courts were free to settle rates on what 
principles they pleased. Mr. Carmichael further writes 
that he “ would earnestly advocate that all questions 
between landlord and tenant should be cognizable by Collec¬ 
tors and Collectors only (of course with the usual appeal), 
and, above all, that the Legislature should now, at the 
same time, declare what are the mutual rights and lia¬ 
bilities of all parties, with the repeal, necessarily, of Regu¬ 
lation IV of 1822.”* He continues, It is high time that 
the question should be settledLegislation alone can cure 
the existing evilThe peace and prosperity of the country 
demand, I humbly conceive, that the Legislature should 
now define these rights at once if it is satisfied with the 
information in its possession/' 1 


We are as far as ever, indeed farther even than we were 
then, from a definition of these rights. The long-received 
axiom of the administration of this country that “ no ryot 
can be ejected from his holding so long as he pays, or is 
willing to pay, the fixed assessment on his land,” isnot now 
recognized; and every day that passes makes the position 
of the ryot more precarious. Volumes might be written on 
this subject; but, as I have already transgressed the limits 
which I set myself for the Preface, I must hasten to conclude. 


The Honorable Mr. Norton, in introducing the Bill “ to 
declare the meaning of Clause IV, Sec. 11 of Madras Act 
VIII, 1865,” said that he was opposed to the suggestions 
for remodelling the Act at that time ; for, though it might 
no doubt have been desirable that the Act, when originally 
passed, should have been more scientifically drawn, yet, as 
far as he knew, it worked well; the people and practitioners 
of Law were familiar with it as it stood; judicial decisions 
had filtered clear what was obscure; and he thought it was 
but exchanging old lamps for new, to throw aside all the 
benefits of experience for the object of legislating for an 


* Proceedings of Board of Revenue, 29tb September 1864; V, Madras 
BeV: Reg., 155v 
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idoa, which was almost as injudicious as fighting for one. 
Each of these statements, might, I think, be categorically 
denied. The Act has not worked well; the people and 
practitioners are very far from being familiar with it; it 
would be hard to say where judicial decisions have filtered 
clear what was obscure,* unless that process has been per¬ 
formed by demonstrations that the Act does not contain 
provisions, which it was intended and believed to embody • 
and experience has shown that there are no such magic 
virtues in our old lamp that we need hesitate to exchange 
it for a new one. 


* Per Holloway, J.—I don’t dissent from this view, but I am not in the 
least able to understand the provisions of this Act VIII of 1865. S. A. 
No. 588 of 1876. 
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RENT RECOVERY ACT. 

lNTo. VHI of 1863. 


Passed by the Governor of Fort St. George 
in Council. 


'[Received the assent of the Governor on the 8th April 
I860, and of the Governor-General on the 19th 
September 1865.] 


An Act to consolidate and improve the laws which 
define the process to be taken fir the recovery of rent. 

Whereas it is expedient to consolidate and simplify 
t i various laws which have been passed 

relative to landholders and their 
tenants, and to provide a uniform process for the 
recovery of Pent ; it is enacted as folloAvs :— 

1. The term “landholders,” when 
cia5mo! Pte a 10U used in this Act, , shall be taken to 
Landholder. include the following persons :— 

All persons holding under a Sunnud-i-Milkeut 
Istimrar, all other Zemindars, Shrotriemdars, Jag- 
hiredars, Inamdars, and all persons farming lands 
from the above persons, or farming the Land Revenue 
under Government. 






Tenant. 

The word 


Collector, 

Gender. 

Number. 


INTERPRETATION. 

AJso al] holders of laud under Ityotwar Settle¬ 
ments or in any way subject to the payment of Land 
-Revenue direct to Government, and all other regis¬ 
tered holders of land in proprietary right. 

The fcenn tenant shall, for the purpose of this 
Act, include all persons who are bound 
to pay rent to a landholder. 

“ Collector” shall be taken, to denote 
every officer who, for the time being-, 
is authorized to exercise tha powers of 
a Collector. Words in the masculine 
n . . gender shall be taken to include the 

lemmme, and words in the singular number shall be 
oiken to include the plural, unless the contrary shall 
appear by the context. 

A Sunnud-i-Milkoufc Istimrar, (Sanad-i-Milk$yat Istimrar, 

d y ioao VT'r'f* P ro P fer V)» under Sec. 3, Regulation XXV 
oi 1802 (Madras) was to be granted to all persons being, or 
constituted to be, Zemindars or proprietors of land, when 
rhe conditions of tlie permanent assessment of the revenue 
bad oeen adjusted. A corresponding Cabooleafc (kabulyat 
agreement) was to bo executed by each Zemindar or pro. 
pnetor and delivered to the Collector. At the time this 
regulation was framed it was intended to introduce a per¬ 
manent assessment of the iand revenue into Madras The 
regulation followed Regulation I, 1793 of the Bengal Code. 

“ Other Zemindars,” that is other than those who hold by 
an Istimrar Bunnud, inclnde Poligara and Muttahdars. 5, 
M. H. 0. E,, 208. 

Shrofcriemdars are holders of land at a favorable rate. A 
Shrotriam was properly an assignment of land or revenue 
to a Brahman learned in the Vedas, (sruti), but the term is 
now applied generally to similar assignments. 

Jaghiredars (jagirdar) are holders of any assignments of 
revenue. 

Inamdars are holders of a rent-free grant, or of a grant 
at a favorable rent. 

r rhe above persons form the first of the two classes, 
having different rights, into which this section apparently 
divides landholders. They can compel interchange of 
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Put tabs and Muchilkas. The second class is that mentioned 
in the next clause of this section, and has only the rights 
given them by Sea 13. 5, M. H. C. B., p. 2HI The 

terms of the definition in Sec. 1 apparently include in 
Class 1 all landholders to whom the old Pufctah Regulation 
XXX of 1802 was applicable. It seems to have been in¬ 
tended to include in Class 1 besides those who pay a mere 
Quit-rent to Government and the farmers of the Land 
Revenue from Government properly so called, and farmers 
of lands under Zemindars, all who like Zemindars occupy 
in some degree the position of middlemen between the 
occupants of the laud and the Government, and pay to the 
Government a fixed sum called Peshcush, being something 
short of the total revenue calculated as receivable from the 
lands comprised within their estates, and to include in 
Class 2 those who whether under the Rydtwar Settlement 
or otherwise pay direct to Government what is really the 
full land revenue assessed on their holdings. Ibid., p.* 211. 

All other registered holders of land in proprietary rights 
include such as may have redeemed the land tax, or pur¬ 
chased tracts of waste land for agricultural purposes. (See 
Report of Select Committee on the Bill, Fort; Sl« Georgs 
Gazette , May 8*1, 1864.) The words however seem wide 
enough to include the 1st class of landholders. 

* Registered/ ie., under Regulation XXVI of 1802, Sec. 2. 

The term Proprietor” includes Zemindars, independent 
Talukdars, and all actual proprietors of land who pay the 
re venue assessed upon their estates immediately to Govern¬ 
ment. Section 2, Regulation XXVII, 1802. The Report 
of the Select Committee speaks of “ Ryctwary Proprietors/’ 
and “ Ryotwary Landlords.’ 7 In the Regulations the latter 
were not recognized as “ Proprietors/ 7 but as (C Occupiers/- 7 
Sec. 4, Regulation II, 1806; but under Act VIII of 1865, 
they are doubtless holders in proprietary right. 

This definition of “ Tenant’ 7 would include persons who 
are bound to pay Quit-rent, such as Inimdars on Zemindar! 
estates. The Civil Judge of Madura entertained some 
doubt on this subject, as the succeeding sections seem to 
point to the term <( Tenant” being applicable only to the 
ryot in actual possession. See his Judgment in XI. A., 245 
of 1871, 7, Mad. Rev. Beg., 41. A tenant 13 one who holds 
by a right derived from his landlord, which is not generally 
the position of an Inamdur on a Zeminddri, 

See further notes on Sec. 3. 





RECOVERY OF ARREARS, 


[secs. 2 & 3. 


To constitute the relation of landlord and tenant under 
this Act there need be no right of reversion in the former, 
nor my agreement by the latter to hold in consideration of 
rent. Hence the use or the words ^ tenant” and “ rent” is 
very misleading; for “ tenant** under the Act means some¬ 
thing quite different from its meaning under English law ; 
and. “rent” maybe merely assigned revenue, and in no 
sense economic rent. 


The assignee of the holder of a deed of hypothecation and 
a lease of land from a Zemindar is not a landholder under 
this Act. I. L. R;, 1 Mad., 49. 

2- Landholders shall have authority to proceed 
against tenants for arrears of rent in 
i^tteaA f ° rC " the manner .and on the conditions 
hereinafter laid down: provided, 
always, that process against a tenant under this Act 
must be taken within one year from the time when 
the rent became due. 

The proceedings are (1) Distraint and sale of crops a/nd 
movable property of tenants under Secs. 14—36. (2) Sale 

of defaulter’s interest, if any, in the land under ( Secs. 
38—40. (3) Ejectment under Secs. 41—44. (4) Personal 

arrest and imprisonment of defaulter under Sees, 45—48, 
The 3rd and 4th remedies are available only when the two 
previous ones have failed. The 2nd remedy can only be 
used by the 1st class of landholders. 


Landholders whose land may be sold on account of 
arrears of land-revenue can recover arrears of rent from 
under-tenants by any process, except distraint, which might 
have been used by them before the sale. Section 4S, 
Madras Act II, 1864. 

3 - Zemindars, Jaghiredars, Shrotriemdars, 
Inamdars, and persons farming lands 
fl ' om the above persons, or farming 
changed between the land revenue under Government, 
-thefr h teuantB. aiMl shall enter into written agreements 
with their tenants ; the engagements 
of the landholders being termed Puttah, and those of 
the tenants being termed Muchilka. 


* PUTTAH8, 




Puttah. (patfca) means a deed of lease. Muchilka 
(muchalka) means a written obligation, and is commonly 
applied to the counterpart of the Puttah. 

A counterpart is primary evidence as against the parties 
executing it, and secondary as against the parties who did 
not execute it. Sections 62, 63, Evidence Act. 

Under Sec. 14, Regulation XXV, 1802, Zemindars or 
land-holders refusing Puttahs or receipts to their under- 
farmers or ryots are liable to suit. These puttah 3 are to 
define the amount to be paid, and to explain every condition 
of the engagement. 

(c Lease,” Sec*. 4, Act L 1879, (Indian Stamp Act), 
includes a pattd, and a kabhliyat or other undertaking in 
writing, not beihg a counterpart of a lease, to cultivate, 
occupy or pay or deliver rent for, immoveable property ; 
and mast bear stamp indicated in Schedule I, No. 39. 

Amoug the instruments exempted from Stamp-duty iu 
Schedule II are ( b ) lease executed in the case of a cultivator 
without.the payment or delivery of any fine or premium, 
when a definite berm is expressed, and such, term does not 
exceed one year, or when the annual rent reserved doos not 
exceed one hundred rupees; (c) counterpart of any lease 
granted to a cultivator. 

An agreement between a landlord and tenant in the 
Presidency of Madras for more than one year is a Puttah 
within the meaning of Act VIII of 1865, and consequently 
exempted from registration under Act XX of 1866. 
7, M. H. C. R,, 234. 

In Ramasawmi Chetti v. The Collector of Madura (Selugai 
Case, 8th May 1879 the Privy Council decided that a 
lease by a Zemindar of a part of his Zemindari was not 
a Puttah within the meaning of Act VIII of 1865; for the 
provision in that Act for exchange of Puttahs and Muchilkaa 
presupposed an existing relation between the parties which 
won d entitle either to demand a written engagement. 
<f Sec.. 3 seems to bo confined to the relation of tenants who 
are actually cultivating the laud and their immediate 
landlords.” 

The Madras Government by Notification, dated 30th 
May 1871, exempted leases, with terms under five years and 
rents under Rs. 50 from registration. Section 2, Act III 
of 1877, maintains this notification. 


PUTT4H AND MUCHI LK.'.. 



The relation of landlord and tenant, does not subsist 
between Zemin clars and the holders of inams situated 
within their estates, and the latter cannot be proceeded 
against under Madras Act .VIII of 1865 for, the recovery 
of quit-rent or land-cess, the collection of whic h has been 
entrusted to the Zemindars by Government. Progs, of 
Board of Revenue, 14th October 1880, Mo. 1,512. 

Madras High Court in R. A. Mo. 181 of 1872 (not 
reported) has ruled that a landholder so entrusted to 
collect quit-rent was not a farmer of revenue under Act 
VIII of 1865. 

A lease granted to a cultivator, unless a fine or premium 
be paid in consideration of such lease, is exempt from 
Stamp-duty. Act XVIII, 1869, s. 15, cl. 9, 

Counterparts of such lease, are also exempt. Ibid., cl. 10, 

Puttahs and Muchilkas for terms over five years and rents 
above Rs. 50 must be registered. Section 17, Act VIII, 
1871. The definition of 1 lease* in that Act includes a 
counterpart, and an undertaking to cultivate. Section 8. 

As to effect of existing agreements between landholder 
and tenants when land is attached for arrears of revenue, 
see Sec. 32, Madras Act II, 1864 : and when sold. Sec. 41, 
Ibid. 

When the ryot has received a lease from his landlord he 
has a right to demand that he shall be put into undisputed 
possession of the land leased to him ; if ho is dispossessed 
of any portion he is' entitled to an abatement in the rent. 
Bell, Landlord and Tenant, p. 3. 

The landlord, in the absence of express agreement, is 
under an implied obligation to indemnify the tenant against 
eviction or disturbance by his own act, or the acts of those 
who claim under or paramount to him; but not against the 
tortious acta of third persons, for which the law f the 
realm affords the tenant a direct remedy against those 
who commit them. Smith, Landlord and Tenant, p. 279, 
ft seq. 

Though this section says that Zemindars, fee. r shall* give 
Puttahs, Sec, 7 allows them to be dispensed with by agree¬ 
ment; and permits legal proceedings (distraint, &c.) 
although only tender has been made. A, S. No. 645 of 1877, 
M. H. 0. 


misr/ty. 


& 6,j fUTTAH AND MUCHIIKA. 

The Puttah shall contain the names of the 
contracting parties ; the local deserip- 
PuS e td Mu? tion extent of the land ; the 

ciiiika. amount and nature of the rent, accord¬ 

ing as the same may be payable in 
money, or in kind, or by a, share of the produce, 
including any fees or charges payable with it accord¬ 
ing. to established usage or to law; the period at 
which payments are to be made; the date of the 
contract; and all other special terms by which it is 
intended that the parties shall be bound. The 
Much ilka shall, at the option of the landholders, be a 
counterpart of the Puttah, or a simple engagement 
to hold according to the terms of the latter. 

The words 1 shall contain” seem to make it essential 
that any document purporting to bo a Puttah should con¬ 
tain all the particulars specified in this section. Doubtless 
many 1 uttahs are not framed with llie required exactness. 
The absence cf the details might bo good ground for refus¬ 
ing’ to accept a Patfcahj but having once accepted, the 
tenant would probably bo held to have made the imperfect 
< uttah good by acquiescence. But the imperative ‘ shall’ 
might occasion doubt. 

This section requires no more than that the Pnttahs 
should mention the rate and proportion of the produce to be 
given, and not the specific quantitv or number of measures 

I. L. R., 1 Mad., 146. 

‘‘Fees or charges,” see Regulation XXIX, 1802, Sec. 

II, Clause i ■ and Regulation XXX, 1802, Secs. 6, 7. 

5. The landholders specified in Section 3 shall 
not levy any unauthorized tax on their 
of ^maiithoiizel. tenants under any name, or under any 
emotion. pretence. Every tenant from whom 

any sum is exacted in. excess of the 
rent or other authorized charge specified in his 
Uotcih, shrill be entitled to recover, bv & suinirutrv 
suit before the Collector, double the amount so 
exacted with costs. An award of compensation 
under this section shall not bar or affect any penalty 



EXACTIONS 



or punishment to which the receiver of such sum in 
excess of the proper rent and authorized charges may 
be subject by law for extortion. 


The definition of extortion in Sec. 388, Indian Penal 
Code is :—“ Whoever intentionally puts any person in fear 
of any injury to that person or to any other, and thereby 
dishonestly induces the person so put in fear to deliver to 
any person any property or valuable security or any tiling 
signed or sealed which may bo converted into a valuable 
security commits “ extortion/’ 

The word “ sum” might not be held to include exactions 
of produce. The terms of Sec. 7, Regulation XXX are not 
so doubtful. 


WJiat is an 
charge ? 


unauthorized tax and what is an authorized 


Put talis and 
Muchilkas to be 
signed and regis¬ 
tered. 


g. Puttahs and MucliilkassbaU be 
regularly signed and registered by the 
Curnum of the village in which the 
lands engaged for are situated. 

This section imposes on Curnnma the duty of signing 
and registering, but no more. Such signature and registra¬ 
tion are not conditions of the right to sue; if they were, 
it would be expressly so provided in Sec. 7, and a provision 
made for compelling registration. A suit is maintainable 
on Puttahs "or Muchilkas though not signed or registered. 
4, M. H. 0. R., 243. 

No suit brought, and no legal proceedings 
taken to enforce the terms of a ten¬ 
ancy, shall be sustainable unless Put¬ 
tahs and Muchilkas have been exchang¬ 
ed as aforesaid, or unless it be proved 
that the party attempting to enforce 
the contract had tendered such a 
Puttah or Muchilka as the other party was bound 
to accept, or unless both parties shall have agreed 
to dispense with Puttahs and Muchilkas. Such 
tender shall be sufficiently evidenced by such proof 
of service as is provided for by Section 39 in the case 


1 . 


•Ho suit to be 
brought unless 
Puttahs and Mu¬ 
ch ilkas have been 
exchanged, or 
tendered or dis¬ 
pensed with. 


AND MUCHILKAS, 

of notices. But it shall not he necessary to send 
duplicates of such documents to the Collector. 

Based on Secs. 3 and 9, Regulation V of 1822. 

This section has been the source of many difficulties. It, 
should be read with Sec. 87. The leading case is R. A. 
No. 181 of 1872 ; 7 M. H. C.R., 312. In it a majority 
of a Full Bench decided that suits for the recovery or rent 
could not be maintained in the Civil Courts by the land¬ 
holders described in Sec. 3 of Madras Act VIII of 1865 
unless Puttahs and Muchilkas had been exchanged as 
required by Sec. 7 of the Act, or unless tender and refusal, 
or dispensation had been proved. Holloway, J., dissented. 
He was of opinion that the words “ no suit brought” and 
“ proceedings taken ' in Sec. 7, must be restricted to suits 
and proceedings under the Act; and could not extend 
generally to the narrowing of a man's rights of action. He 
thought that the key to the construction of the Act was the 
existence of two coincident processes, one called summary 
and the other regular. 

A suit for the recovery of rent may be .maintained by the 
landholders described in Sec. 13 without complying with 
the. requirements contained in Sec. 7. (Ibid. So held by 
Morgan, C. J. (KJndersley, J,, dissentiento.) 

Hence it would appear that so far a landholder of the 
second class is in a better position than one of the first. 

The report of this interesting case is too lengthy to bo 
quoted here. It is well worth reading; and the conclusion 
to be drawn from it is, I think, that this part of the Act 
which has caused so much difficulty to the learned Judges 
stands in need of revisiou. 

Where Puttahs are required to he tendered, the tender 
must be made before the expiration of the Fa8.lt for which 
the rent was claimed in the suit. 7 M. H. C. E., 359. 

Puttahs and Muchilkas should be made and exchanged 
during the existence, but not necessarily at the commence¬ 
ment of the tenancy, the terms of which they are meant bo 
express. I. L, R., 1 Mad., 146. 

A suit for rent is maintainable where a Puttah in tho form 
required by Sec. 4, and such as the defendant was bound to 
accept has been tendered to the defendant, although no 
attempt has been made by a summary suit before tho 
Collector to enforce its acceptance; for by the express terms 
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EXCHANGE OF PUTT AII 


the prohibitory provisious in Sec. 7, a sufficient tender of 
the proper Puttah and ah exchange of a Puttah and Muchilka 
are made alternative conditions of the right to bring a suit 
4 M. H. C. R., 14.9. fe • 


Where there is no contract between the parties for the 
payment of rent- a suit to recover rent is not cognizable by 
a Court of Small Causes, oven though a Puttah has been 
tondereu and refused. 4 id. H. C. R., 893. 

This section contemplates the existence of a contract 
betvyeon the parties, which has this peculiarity that if the 
parties cannot agree as to its terms, the Court will settle 
them. 

Plaintiff sued for arrears of rent. The suit was dismissed 
asto Fastis 1271, 1272 and 1273 on the ground that no 
Puttahs had been tendered for those Faslis. On Special 
Appeal it was contended that no tender was necessary, 
because a suit which had been brought before Fasli 1271 
for the determination of the proper rate of rent was pending 
during those Faslis. Held, that the pendency of that suit 
did not render the tender of Puttahs unnecessary. 7 M. 
H. C. P. 51. In Bengal it has been judicially decided that 
the commencing the suit is sufficient evidence of the tender 
of the Puttah. (Per [‘hear, J., Great Rent Case.) Section 
7 applies to cases where the landlord is the exclusive pro¬ 
prietor of both the Melvaram and the M i nisi vara tn and the 
tenant has no saleable interest in the land. 6 M. H. C. R. 
61. In this case an over-holding tenant escaped paving 
rent because no exchange of Puttahs and Muchilkas had 
been made. This and the case last quoted are instances 
showing how unfairly the Law may operate, when the juris¬ 
diction of tho Civil Courts is held to bo excluded under 
Sec. 7. 


There is nothing in the Act to show what “ Legal pro¬ 
ceedings are referred to, nor in what they differ from suit. 
The words probably mean the distraint and sale of property, 
but these are hardly ‘ legal proceedings.’-' See use of word 
* proceed’ in Sec. 13. 

Per Hutchins, J., “ Legal proceedings’’ are proceedings 
authorized by this law. 6 

As 'to suits brought, a landholder can sue under this 

Act.—■ 


(1) To compel acceptance of Puttah, (S. 9.) 

(2) For loss consequent on re-sale, (S. 85.) 


PUTTAH AND MUCHILKA. J 

Vov compensation for damage by irrogularifcv 
in sale, (S. 36.) “ 5 * 

If the Act is wrongfully enforced by a third 
person, (S. 49.) 

For clandestine removal of crops, (S. 83.) 

Of these the last is the only-one which can be said to 
be brought to enforce the terms of a tenancy. What this 
lant expression means is not very clear, and it is not 
made clearer by the use of the word r terms/ which in 
reference to leases does not generally moan conditions, or 
stipulations. 

i he question whether a sui t under Sec. 9 was one to 
enforce the terms of a tenancy was raised, but not settled 
m S. A. No. 665 of 1875. I, L. R, 1 Mad., 46. 

A suit under Sec. 9 is not a suit to enforce the to ms of 
a tenancy, but one to determine those terms. J. L. R J 
Mad., 389 : and to force the tenant to agree to them. *S. 
A. No. 409 of 18/8. A suit to enforce acceptance of a 
Putt ah is not a suit to enforce the terms of a tenancy, but 
a suit to compel the defendant to agree to terms, I. L R 
2 Mad., 90. ' 

Section 9, Regulation V, 1822, on which this section is 
moulded, is as followsSuits preferred in the Ml ah 
Courts for arrears of rent or revenue from under-farmers or 
ryots, or their sureties, where no Pnttah has been granted 
shall her dismissed with costs, unless it shall be proved to 
the satisfaction of the Judge that a Puttah had been 
tendered and refused, or that both parties had agreed to 
dispense with the use of Puttahs and Muehilkas.’’ Here it 
is plain that the suits intended are only for arrears • but 
(with reference to the beginning of the note on this section) 
whether t hey are summary suits or not is doubtful. Sections 
40 and 41 Regulation XXVIli, 1802 give landholders 
power to institute suits for arrears, and direct that such 
a, 't> s ai ' e to be beard before all others ; and Sec. 7, Regu¬ 
lation XII, 1809, apparently refers to them as summary 
suits for the speedy realization of arrears. If they were 
summary, then the restriction in Sec. 9, Regulation V, 1822, 
might not have been intended to extend to regular suits*, 
to which the privilege of precedence of hearing was not 
given. 
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REFUSAL OF RETTAH. 


[SECS. 8 & 


itofusal to grant 
Putti&hB. 


When any of the landholders specified in 
Section 3 shall, for three months after 
demand, have refused to grant such a 
Puttah as his tenant was entitled to receive, it shall 
be lawful for the latter to proceed by filing a sum 
uiary suit before the Collector, who shall try the case 
and direct a proper Puttah to be granted, and shall 
award to the tenant such costs and damages as may 
be shown to have been incurred. 

There is no definition in the Act of the expression sum¬ 
mary suit/' Presumably such suits are intended to afford the 
means of cheap and speedy justice; as a fact they are 
g morally as protracted and expensive as regular suits. They 
are subject to appeal and second appeal. It is seldom that 
cases heard on appeal are not referred back to the original 
Court. lu England summary proceeding, except in cases of 
contempt, is unknown to the common law j it is confined 
principally to casos where it is directed by various Statutes 
for the conviction of offenders, and the infliction of penalties 
under Acts of Parliament. 

For execution of docree for delivery of Puttah, see Sec. 71. 

9. When a tenant shall, for one month after 

Kefnsai to ro- demand, have relused to accept such 
c,ivo ruttato, a Puttah as the landholders specified 
in Section 3 are entitled to impose, and to grant his 
Muchilka in exchange, it shall be lawful for such 
landholders to proceed by a summary suit before the 
Collector to enforce acceptance of the Puttah. 

Can a tenant bo said to grant a Muchilka ? 

Before a dispute regarding the rate of rent can be decided 
in a suit under this section, merely on the ground of what 
appears to be just to the Collector,'(Sec. 11, III), the Court 
mu^t consider the reasonableness of the rate according 
to local usage ; and, -where such usage is not ascertainable^ 
according to the rates for neighbouring lauds of similar 
description and quality. 6 M. 11, C. R., 20*. 

It is sufficient to found the jurisdiction of the Collector 
that the plaintiff is the landlord in peaceable possession 
and proved primd facie to be clothed with the legal right 
to the rents of the estate; there is no ground for supposing 
that the Legislature intended that it should be open to the 
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■' ■ . • ; 

tenant to set np against such a plaintiff the title of a third 
party out of possession, a course which is not reasonably 


interests and 
5 M. H, 0. 


required for the protection of the tenant/s 
would be likely to result in much fraud. 

It.j 130. 

It frequently happens that a claimant of land out of 
possession seeks to establish his title to an estate by suing 
to compel the tenants, who already hold leases from another, 
to accept J attaint; or by attaching the property of another’s 
tenants, or smng to eject them. In such cases it is either 
preteudea that Pnttahs were dispensed with, or it is falsely 
sta od that they were accepted. In dealing with these 
attempts at short cuts to property, it is well to remember 
that a valid lease canuot bo granted by a person not in 
possession ot the lauds leased ; Law Rep., Lid. App., Vol. I 
p. /(i; for a, naan caunot grant possession if lie has it not 
J ho presumption will naturally in such cases be against 
those who allege that Pnttahs have been dispensed with ■ 
and striot ovidoi.ee of this assertion will be required. 


A landholder has three months given him by Sec. 8 to 
gran , a ruttab, but a tenant gets but one month to give his 
Mticlnlka. I t is not easy to see the reason of this difference 
Under Regulations XXV, Sec* 14 arid 30, Sec. 10 of 1802 
landholders were allowed a reasonable time and ryots one’ 
month. In their Second Report the Committee state that 
on tins point the bill follows the existing law, and it is to 
be borne in mind that it is important to a landholder to have 
arrangements for the cultivation of his lands settled earlv 
in the season ; nut that the immediate renewal of a Pufctah 
is ol less consequence to the tenant since the former ono 
meantime continues in force.” In the Bill a provision for 
the continuance of the former Puttah was contained, but it 
does .not appear in the Act. 

tenant, sued under this Section, is estopped from 


A 


, ■., . ’ ““««» wua section, is estopped from 

denying his landlord s title to the property, of which he is 
tenant, by Sec. 116 of the Indian Evidence Act, 1872 
whica is as follows :-“No tenant of immoveable property’ 
or person claiming through such tenant, shall, during the 
continuance of the tenancy, be permitted to deny that tho 
and ord of such tenant had, at the beginning of the tenancy, 
a title to such immoveable property; and no person who 
came upon any immoveable property by the license of the 
person in possession thereof, shall bo permitted to deny that 
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[SEC. 


» J " ' ’ a uti an. 

a person had a title to such possession at the fcirao 
“tvhen such license was given/ 7 

A tenant may show that his landlord had no title at a 
date previous to the commencement of his tenancy; or that 
since the commencement the landlord's title has expired or 
been defeated. Taylor, § 89. 

It is proposed by the Rent Law Commission to allow a 
landlord to eject a tenant who disclaims his title. 

A suit for a Kabnliat [Muchilka] is not the correct mode 
of establishing a title ; and when no receipt of rent from 
the party from whom the Kabnliat is required is proved, 
the question of title must be decided before a suit; for a 
Kabnliat can proceed. 3 W. R. (Aot X), 8. Bell's Land¬ 
lord and Tenant, p. 2G. 

The landholder must, in order to maintain a suit under 
this section, show that he has tendered a Puttah in writing, 
A mere indefinite demand or notice whether written or 
unwritten is not sufficient. I. L. R, 1 Mad., 45. 

A landlord may compel a tenant to accept Puttah for 
Palmyra trees. The rent may be ascertained by the 
numbers of trees growing on land described in the Puttah. 
4 M. II, 0. R, 398. 

The question whether a Zemindar can enhance the rent 
of lands granted at a favourable rent by a previous Zemin¬ 
dar cannot be tried summarily under Act VIII of 1865, 
but should form the subject of a regular suit. 1 Madras 
Law Reporter, 12. This was a suit under Sec. 9 to compel 
acceptance of Puttah, Per Sir W. Morgan, C. J.—“ Such 
a suit is maintainable only by a Zemindar against his ryot 
or tenant, the preliminary enquiry being (Sec. 10) whether 
the party sued was bound to accept a Puttah and give a 
Muchilka.’' If, upon such enquiry, it is found that there is 
a substantial matter in controversy between the parties, 
such as here arises upon the grant of 1807, the summary 
suit should be dismissed and the disputed matter should 
bo left for adjudication by the ordinary tribunals. 
Per Holloway, J.—“ Such a question could not be deter¬ 
mined under an Act professing to consolidate summary 
remedies.' 

Again In S. A. No. 527 of 1876 it was held by the High 
Court that where a certain preliminary question lias to be 
determined before you come to the question of tenancy, 
then the provisions of the Rout Act and the summary 
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Course of ad* 
judication in 
suits specified in 
the preceding 
section. 


procedure laid down therein do not apply And in S. A. 
No. 588 of 1870 it was ruled that where the matter between 
a landlord and tenant is not a mere question of payment of 
rent but raises a question of title, the Revenue Courts have 
no jurisdiction to decide it in a summary suit. 

Questions of title aviso also in suits contesting distraints 
flow do the above rulings affect the jurisdiction of Collector’s 
Courts in sucb cases ? 

10 In adjudicating the suits specified in tile 
preceding section, the Collector shall 
first, enquire whether the party sued 
was bound to accept a Puttah and give 
a Muchilka, and unless this be proved 

,, ,, the suit shall be dismissed with costs. 

Should the plaintiff establish the above point, the 
Collector shall enquire whether the Puttah' tendered 
is a proper one. If he shall be of opinion that it is 
a proper one, he shall pass a judgment directing the 
defendant to accept the Puttah and to execute a 
Muchilka m accordance with it, and to make .mod 
any damages that may have been incurred by* his 
previous refusal. Xf the Collector shall be of opinion 
that the Puttah tendered is not a proper one, he shall 
cteciae, in the mode prescribed in the next following 
section, what Puttah ought to be offered, and shall 
then pass a judgment ordering the defendant to 
accept such Puttah and to execute a Muchilka in 
accordance with it. If within ten days from the date 
ol the Collectors judgment, the defendant shall not 
^ u ^ah as approved or amended by 
the Collector as aforesaid, and shall not have executed 
a Muchilka in the terms of the said Puttah, the 
Collector, on application made to him by the plain¬ 
tiff, and on proof of such default on the part of the 
defendant, shall pass an order for ejecting the de¬ 
fendant. & 

n be party bound, to accept a Puttah and give a Muchilka 
is a tenant of the landholders mentioned in Sec. 3. 


PUTTAH AND H^CHILIvA. 



PUTTAH AND OTCHILlvA. [SEC. 10 

The enquiry as to whether the Pattah is a proper one 
as regards rate of rent is to be made under the ensuing 
section* 


In S. A. Balaji Itao v. Ventatayyan and another the High 
Court ruled that a case in which an independent title was 
set up by under-ryots was pot within the jurisdiction of the 
Revenue Authorities. Per Collett,, J.—“In this case the 
Acting Head Assistant Collector was proceeding under 
Sec. 8, Regulation V of 1822. A bond fide question of title 
to hold on a permanent quit-rent was raised by the tenant 
in possession. It was decided by this Court in Special 
Appeals 607 and 608 and 603, 601 and 605 of 1866, that a 
Collector has no jurisdiction to hear or determine any such 
question of title.” (Rev. Register, Yol. 1, p_ 18). Hence 
where there is a bond fide dispute as to title, the Collector 
had no jurisdiction uuder the Regulations, and would have 
none under the Act, 

A judgment directing exchange of Puttah and Muchilka 
is under Sec. 72 equivalent to those documents executed 
by the parties. 

No order for ejecting a tenant can be executed until “ the 
expiration of the thirty days allowed for an appeal.” (Sec- 
cion 70). That is thirty days from the date of the Collector's 
judgment, (Section 69.) See also Sec. 72 as to enforce¬ 
ment of delivery of Muchilka. But there does not appear 
to bo au appeal against an order of ejectment under Sec. 10, 
It is not a judgment, so there is no appeal under Soc. 69 ; 
nor is it an order passed after decree, and relating to the 
execution thereof, so as to be open to revision under Sec. 76. 
A provision like that of Sec. 44 is needed. 

“ Judgments” for the ejectment of a tenant are to bo 
executed under Sec 73, ou whion see note. 


There is nothing in this soction as to the term of a Puttah. 
In Bengal (Act VIII of 1869, Sec. 9) where the parties can¬ 
not agree as to the term for which a pnttahis to be granted, 
the Court shall fix such term as under the c ire urns ta rices 
may seem just and proper. Here in case of dispute a Col¬ 
lector can only order delivery or acceptance of Puttah for 
one year, on the expiry of which the dispute between the 
parties might recur. 
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RATES OF RENT. 


11. In the decision of suits involving disputes 
iiuios tor deoici- regarding rates of rent which may be 
ing disputes a» to brought before Collectors, under 
Sections 8, 9, and 10, the following 
Rules shall be observed : — 

ah contracts 1. All contracts for rent, express 
to be enforced. or implied, shall be enforced. 

II. In districts or villages which have been 
Rent tow fixed surveyed by the British Government, 

trio S t “ lvey0d d ' a ~ P re . v * ous to 1st January 1859, and in 
^ which a money assessment has been 
fixed on the fields, such assessment is to be considered 
the proper rent when no contract for rent, express 
or implied, exists. 

III. When no express or implied contract has 

Mode of deter. beeu mactabe tween the landholder and 
raining rate of the tenant, and when no money assess- 

contraot h o e xist a n ° ment haS been so fixed «>» the fields, 
the rates of rent shall be determined 
according to local usage, and when such usage is not 
clearly ascertainable, then according to the rates 
established, or paid for neighbouring lands of similar 
description and quality. Provided that if either party 
be dissatisfied with the rates so determined, he may 
claim that the rent be discharged in kind according 
to ‘ the Waruru,’ that is, according to the established 
rate of the village for dividing the crop between the 
Government or the landlord and the cultivator. 
When 'the Warum’ cannot be ascertained, such 
rates shall be decreed as may appear just to the Col¬ 
lector after ascertaining if any increase in the value 
ol the produce or in the productive power of the land 
has taken place otherwise than by the agency or at 
the expense of the ryot. 


3 
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[sec. 11 . 
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In the ease of immemorial waste land and 
of lands left unoccupied, either through 
default or voluntary resignation, it. 
shall be lawful for landholders to 
arrange their own terms of rent; 
provided that nothing iu this rule shall 
be held to affect any special rights 
which by law, or usage having the 
force of law, are held by any class or person in such 
waste or unoccupied lands. 


Iu the case of 
immemorial 
waste lands land¬ 
holders to ar¬ 
range terms of 
rent. 


Saving cf spe 
oial rights. 


Additional rmt 
may demanded 
on account of im¬ 
provements. 


Provided always that nothing herein contained 
shall affect the right of any such land¬ 
holder, with the sanction of the Collec¬ 
tor, to raise the rent, upon any lands 
in consequence of additional value im¬ 
parted to them by worhs of irrigation or other 
improvements executed at his own expense, or con¬ 
structed at the expense of Government, and for which 
an additional revenue is levied from him. Provided 
also, that no Puttahs which may have been granted 
bv any such landholder at rates lower than the lates. 
payable upon such lands or upon neighbouring lands 
of similar quality and description shall 
be binding upon his successor, tinless 
such Puttah shall have been bond fide 
granted for the erection of dwelling- 
houses, factories or other permanent 
buildings, or for the purpose of clearing^ and biing- 
jug waste land into cultivation, or tor the put pose 
©Pmakino' any permanent improvement thereon, and 
unless the tenant shall have substantially performed 
the conditions upon which such lower rates of 
assessments were allowed. 


Puttahs grant¬ 
ed at a low rate 
not to bind suc¬ 
cessors except in 
certain cases. 


Implied contracts are such as rest on a mere cons.ruction 
of law. Iu general it will be impliod that a man actually 
promises to fulfil that which he ought to fulfil. Where there 
f s an express promise, an implied one in reference to tne 
same matter, will not be raised. Stephen b Comm., 5., 



IKPUiD CONTRACTS. 
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In India promises express and implied are defined in Sec. 
9, of the Contract Act, (IX of 1872):—" In so far as the 
proposal or acceptance of any promise is made in words, 
the promise is said to be express. In so far as such proposal 
or acceptance is made otherwise than in words, the promise 
•is said to be implied/'. 

Section 11 of the Bill contained a clause which is omitted 
in the &ct :— a W here no express contract exists, the pay¬ 
ment of rent continuously at the same rate for twelve years 
is to be considered to be an implied contract/’ 

As to implied contracts Steer and Levinge, JJ., remarked 
u we think that though by the law of landlord and tenant, 
as applied in England, a person who takes and cultivates 
the lauds of another, there being no express permission to 
cultivate on the side of the landlord, nor any express con¬ 
dition to pay rent on the part o£ the cultivator, would not 
be allowed to be regarded a3 a tenant, but treated as a npere 
trespasser, the peculiar circumstances of this country pre¬ 
clude the applicability of the technical doctrine of the English 
law of landlord and tenant to such a case. Here it is a very 
usual thing for a man to squat on a piece of land, or to taka 
into cultivation an unoccupied or waste piece of land. 
Tenancy in a great many districts in Bengal commences in 
this way, and where it does so commence, it is presumed 
that the cultivator cultivates by permission of the landlord, 
and is under obligation to his landlord to pay him a fair 
rent, when the latter may choose to demand it. Thus, the 
established usage of the country regards these parties as land¬ 
lord and tenant, and unless the landlord thus chooses to treat 
Mm, the cultivator is not regarded, as he would be by the 
law as administered in England, as a trespasser, but as a 
tenant; and he would be so, although he may never have 
acknowledged the landlord’s right, or entered into anv 
express contract with him for the payment of rent. If be 
chooses to cultivate the Zemindar’s lands, and the Zemin¬ 
dar lets him, there is an implied contract between them 
creating a relationship of landlord and tenant/ 1 Bell’s 
Landlord and Tenant, p. 55, quoted from Weekly Reporter, 
1864, p, 82. 

But it is not easy to see what the words e express or 
implied contract/ as* used in this section, import. An 
< express contract for rent' would be generally a Puttah. If 
a tenant’s Puttah expires, is there an implied contract for 
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renewal at the same rate ? The section does not seem to 
contemplate raising the rent except under certain circum¬ 
stances specified in Clause IV. Is the landholder then 
except in such cases precluded from suing under this Act 
for a Putfcah at enhanced rate ? He cannot eject a tenant 
except for non-acceptance of Putfcah, or non-payment of 
rent; the tenant must therefore continue to hold, after the 
determination of one Putfcah, and until he gets another. In 
the interval, is there or is there not an implied contract, 
which must be enforced in a suit under this section, to hold 
at the former rate ? If not at what rate has the tenant been 
holding ? No Puttahs, granted at rates lower than the 
rates payable on the lands, are to be binding on the land¬ 
holder’s* successor, except in certain cases. Is a Putfcah, 
then, once granted at a favourable rate always binding in 
suits under this Act on the grantor, although its term may 
be only one year ? The language at the end of Clause (HI) 
seems to contemplate a suit for acceptance of Putfcah at an 
enhanced rate; for there would be no dispute if the rent 
demanded had remained the same, and it would not be 
necessary to ascertain whether there had been any increase 
in the value of produce, &c. But this may only refer to cases 
in which a tenancy is newly created, aud may not affect 
tenancies already existing. The law ought to be distinctly 
enunciated ; there should be no room for doubt whether a 
landlord (under Sec. 3) may enhance, or a tenant claim 
abatement of, rent. 

In Bengal these doubts are avoided by the provision of 
special proceedings for enhancement. 

Section II of the Bill (quoted above) provided that a 
contract should be implied when the tenant had held 
continuously for twelve years, thus giving him rights similar 
to those of ‘ Occupancy Ryots' in Bengal. If this section 
had been allowed to stand it would have prevented a good 
deal of uncertainty. 

A contract would generally be implied to pay a rate 
payed continuously for a series 6f years, Hutchins, J. 

The provision in Clause (III) of this section, and 
where such usage is not clearly ascertainable, then accord¬ 
ing to the rates established or paid for neighbouring lands 
of similar description and quality”—does not admit of rates 
of rent being determined on an average of varying rates for 
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vary, the rate at 
paid by some of 


neighbouring lands; but it does not require, for determin¬ 
ation of the proper rate of rent for particular lands, the exis¬ 
tence of a fixed general rate of rent for neighbouring lands 
of similar description and quality. The words “ according 
to the rates established or paid” import clearly the power to 
determine the rate of rent in accordance with either the 
general rate at which neighbouring lauds of a 
are let, or, where the rents of such lands 
which rents had for any time been actual 
the tenants of such lands. 0 M. H 


The words of a similar €t description and quality** seem 
to make it necessary that the rates compared should bo 
those on lands held by similar tenures; thus rates on the 
land of a holder of the first class could not be compared 
with those paid on a ryot wary proprietor’s estate. 

Madras Act XI of 1871, Sec. 1, enacts that Clause 4 of 
this section is to be read as if it contained and had always 
contained the following words, as and in lieu of the words 
which at present form the first proviso to the said clause :— 

“ Provided that nothing herein contained shall 
affect the right of any such landholder to raise the 
rent upon any of his lands in consequence of additional 
value imparted to them by any work of irrigation or 
other improvement executed at his own expense ; 
or, where additional value having been imparted to 
any of his lands by any work of irrigation or other 
improvement executed at the expense of G overnment, 
he has been required to pay an additional value to 
Government in consequence of such last-mentioned 
additional value or work of irrigation or other 
improvement. But, in either case, the sanction of 
the Collector as to the amount of additional rent 
shall be obtained by the land holder previous to his 
raising such rent upon his said lands or any'of them.” 


This alteration became necessary in consequence of the 
judgment of the High Court in Special Appeal Suit 546 of 
1868, 5 M. H. C. E., 294, in which Clause (IV) of this section 
was criticized, and an opinion arrived at that no rent could 
be raised in any case unless an additional revenue was 
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levied consequent on fclie improvement. This doubt is 
cleared by the clause as amended. The word ( value* before 
< to Government* seems to be a mistake for ‘ revenue.’ 


The section does nob direct how the sanction of the Col¬ 
lector is to be obtained, nor what procedure is needful before 
it can be granted. It might well happen that the question of 
what addition could justly be made to the rent, settled pre¬ 
viously between the landholder and Collector, might come 
again before the latter judicially in a suit to compel accept¬ 
ance of Puttah. Provision should be made for a formal 
inquiry, with notico to the tenants to show cause against 
the proposed increase, before the Collector accorded 
sanction. 

A sanction to increase by a subordinate Collector would 
bo liable to revision by the Collector. (See note on Sec. 76). 

In a suit under this Act brought by a Zemindar to compel 
his tenants to accept a Puttah at enhanced rates of assess¬ 
ment on the ground that he had at his own expense repaired 
a tank, and rendered dry land capable of wet cultivation, it 
was held on special appeal that the plaintiff could not 
maintain the suit inasmuch as he had not obtained the 
sanction of the Collector to raise the rent, and such a condi¬ 
tion was a condition precedent to such a suit. 5 M, H. C. 

. R., 294. 

In the casajust quoted the Collector had allowed the 
rents to be raised in the summary suit brought before him 
to compel acceptance of Puttah. It was urged that his deci¬ 
sion was practically a sanction. The High Court however 
held that as the object of the suit was to compel the accept¬ 
ance of the Puttah, and as it was obvious that until the 
sanction of the Collector was first obtained, the right to 
enforce acceptance did not exist, it resulted that the subse¬ 
quent judgment of the Collector could not impart the sanc¬ 
tion which was antecedently necessary to the right to 3 ue. 
The Collector is interposed between the landholder and the 
ryots, in order on the one hand to prevent the ryot from 
being improved out of his holding, aud on the other to 
secure the landholder a fair return from any really desirable 
improvement. 

Where A sued B to compel acceptance of a Puttah at an 
enhanced rate in consequence of improvements made inthe 
land by B, such rate not exceeding the faisal rate, and B 
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contended that enhanced rates were not imposed by Govern¬ 
ment on their ryots who improved their lands. Held that 
the case fell within the scope of Clause II, Sec. 11, Act VIII, 
1865, which, provided that in all cases falling under it the 
fixed assessment was the proper rent; that though Govern¬ 
ment did not impose the enhanced rent on their ryots, yot it 
was a matter within the discretion of A. Q-urmamy Sastry 
v. Andy . R. A. 160 of 3870 ; Rev. Reg., Y. 140. 

The Select Committee clearly intended that enhancements 
should be made only in the cases of sanctioned improvements 
by the landholder himself, and where unoccupied land is 
re-leased or brought- under cultivation. The above decision 
of the High Court, and the case of Ghocklinga Billed v. 
Vythmlincfa Pundara Sunnadi , quoted in tuo notes to the 
next section, completely reverse the previously accepted 
notions of the rights of a tenant. If a landholder cannot 
enhauce on account of unsanctioned improvements made by 
himself, still less should he be able to do so when the im¬ 
provements are made by his tenant. 

Warutn (varam) means a share of the crop or of the pro¬ 
duce of a field : in Kanara whether it be that of the cultiva¬ 
tor or of the Gover nment as landlord; in Malabar it usually 
designates the rent or landlord's share of the produce, and in 
some districts is limited to the landlord's share of the pro¬ 
duce of fields bearing hill-paddy aud sesamum only, or to 
fields of the wet cultivation. 

~U4ai-v&ram ~The whole produce of all the cultivated 
lands of a village subject to partition between the cultivator 
and landlord or the State. 

Kudi-varam .—The share of the produce assigned to the 
cultivator. 

MeUvdram. —The share of the produce due to the land¬ 
lord or the State. (Wilson, Glossary, s. v.) 

" Such rates as may appear just, ,; see note on Sec. 9. 

Although this section seems to provide for enhancement 
of rent in case of increase in the value of produce, it is silent 
as to abatement. The Bengal Act allows the latter where 
there has been diminution of area by diluvion or otherwise; 
where there has been a decrease iu the value of the produce, 
or the productive powers of the land arising from causes 
beyond the ryot J s control; where the quantity of land held 
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hy the ryot has been ascertained to be less than the quantity 
for which rent has been previously paid. 


In the “ Great Rent Case/' Thakoorame Dossee v. Bis he- 
shur Moohcrjee, B. L. R., 1 Sup. Vol., 202, a case of much 
interest and" instruction in rent law, the question of how to 
ascertain what is a fair and equitable rent, where there has 
been an increase in the value of the produce of land arising 
from an increase in prices, and the Zemindar is entitled to 
anew Kabuliat from an.occupancy ryot, at an enhanced 
rate, was dismissed at great length. The rule adopted by 
the majority of a Full Bench was, “ the old rent must bear 
to the increased rent the same proportion as the former 
value of the produce of the soil, calculated on an average of 
three or five years next before the date of the alleged rise 
in value, bears to its present value/' This rule rests on the 
presumption that the rate hitherto paid, that is the 
customary rate, is fair and equitable. 

u lie venue Year/' see note on Sec. 38. 


Surveyed," see Madras Eevenue Register, Vol. VII, 
33. 


12 


Mode of eject 
rnent. 


The landholders specified in Section 3 are 
not empowered to eject tenants from 
their lands except by a decree of a. 
Civil Court or under the provisions of 
Sections 10 or 41 of this Act. Tenants ejected without 
such due authority may bring a summary suit before 
the"Collector to obtain reinstatement 
Surrender of w ith damages. Provided always, that 
tenants shall be allowed; to relinquish 
their lands at the end of the revenue year by a 
writing to be signed by them in the presence of 
witnesses, or, at any other time, il the landholder' is 
willing to accept the relinquishment. 


leaso. 


This section was framed to enable Collectors to protect 
ryots who hold land in their own right or by the custom of 
the country against sudden ejectment. (2nd Report of 
Select Committee.) 


The tenancy of an ordinary Puttalidar in this Presidency 
when properly created entitles the tenant tq the right of 
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occupancy for the purpose of cultivation until default in 
the payment of the stipulated rent or surrender to the land¬ 
lord in writing, and the right of the tenant is assignable 
as a mortgage security* 5 M. H. C. It., 120. 

A verbal surrender by the tenant to the landlord after 
the assignment was known to the landlord cannot be relied 
on as rendering the assignment void. Ibid. 

As to this judgment see 6 M. H. 0. R., 104:—“ The 
judgment in 5 M. K. C. R., 122 has gone too far in laying* 
down the rule as to a Puttahdar\s right of occupation in the 
terms that it does." 

Plaintiffs sued under this section to be re-instated in the 
possession of certain lands from which they alleged they 
had been wrongfully ejected by the defendant, a Zemindar. 
Defendant pleaded that the suit was not maintainable as 
the lands in question formed part of his “ pannai" lands, 
and were not a part of lvis Zemindari. Held , that the suit 
was maintainable before the Revenue authorities under this 
section. 7 M. II. C. R., 53. 

Section 10 provides for ejectment of the tenant who fails 
to accept the Puttah approved by the Collector and execute 
a Muchilka for ten days after date of judgment. 

Section 41 provides for ejectment for non-payment of rent. 

A tenant of a landholder under Sec. 13 could not sue in 
a revenue Court for re-instatement. 

“ The case of temporary tenants who refuse to vacate 
lands, or who resist the landholders entry when the term 
of their tenancy has expired, does not belong to this Bill. 
Such disputes coine before the Civil Courts or the Magistracy, 
and landholders will doubtless soon lose an unfounded 
apprehension, which is apparent in these petitions, that 
titles in land are weakened by the want of power to eject 
an occupant without resorting to legal process." (Second 
Report of Select Committee, Rev. Reg., 5, 118.) On this 
subject see the case 6 M. H. C. R., 164. In the judgment 
Holloway, J. observed that “ there is nothing in any existing 
law [in Madras] to render a tenancy once created only modi¬ 
fiable by a revision of rent, but not terminable at thg*wiil 
of the lessor exercised in accordance with his 
Per Scotland, C. J. There is no provision in Act ' 






which qualifies the right of eviction on the termination of 
a tenancy for a year or a longer period. Per Holloway, J., 

“ Sec. 12 assumes that a Civil Court may eject tenants on 
grounds wholly beyond the scope of the Act. It would be 
curious if one of the contracting parties could put an end 
to the tenancy at the close of the revenue year, and the 
other never. I am satisfied that the provisions of the Act 
do not in the least relate to the duration of the right of 
holding, except in the single case of forbidding summary 
proceedings in the case of a tenant who has surrendered at 
the close of the revenue year. I regard it as perfectly clear 
that there is nothing in these Acts to settle, so as to bind 
the Courts of law, the duration of a lessee's tenancy. What¬ 
ever law, statute or customary, or the contract of the 
parties makes it, such it continues to he after the enact¬ 
ment of all these Regulations. That having converted 
farmers of taxes into country-gentlemen, the Legislature 
might well have determined the limits within which these 
rights were to be exercised, aS against.the holders of the 
soil, is undoubted. That they reserved that powei on.the 
transformation, the Bengal Regulations show. That it is 
perfectly open to the Legislature of any country and of any 
time to protect tenants against the unreasonable exercise 
of the so-called rights of property, only called especially 
sacred because the possessors of it make the laws, I enter¬ 
tain no doubt. The question here is whether these-Acts 
have dene it, and on their own express declaration, I have 
no doubt that they have not. If they had, it would not 
have been necessary in Bengal, possessing Regulations upon 
which these Madras ones were framed, to declare in the 
year 1859 that a right of occupancy, such as the defendant 
here asserts, should arise on a holding of a particular 
character for a particular time." Ghockalinga PMcn v. 
Vythealiriga Punddno Sunnady , 6 M. H. C. K., 164. 

This ruling drives a coach-and-four through the Act, . 
whose authors intended to secure, and believed they had 
secured, the tenants of landholders of the 1st class from 
eiectment, as long as the rent was paid. In their first report 
the Select Committee on tho Bill say that the Regulations 
then in force carefully protected the rights and interests of 
occupants of land under Zemindars and similar proprietors; 
and. fa their second report they speak of the asserted _right 
of Zemindars and the other landholders, specified in bee. 6 
of the Bill, to raise rents and eject tenants at pleasure, 
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They say they consider that the Bill should not be altered 
for he purpose of giving to Zemindars and other similar 
landholders the power of ejectment asked for in their 
petitions. When Inamdars are assignees of public revenue 
assessed on lands in the occupancy of others, the Bill 
followed the existing laws iri upholding the rights of 
the occupants. They unanimously concurred with the 
Board that the Regulations of 1802 were intended to 
protect the rights of occupants of land under Zemin¬ 
dars by fixing the maximum rent demandable from them and 
forbidding their ejectment as long as that rent was paid. The 
Committee further held that Regulations IV and V of 1822 
were passed for the increased protection of such occupants 
of land, in consequence of passages in the Regulations of 
1802, which spoke of a proprietary right being conferred on 
Zemindars, having led to doubt and misapprehension. 


The Bill was framed on the above view of the rights of 
occupants of land under Zemindars. It is a pity that its 
language was not as plain-spoken as the reports. 

The result has been that the words c except by a decree 
of a Civil Court* are now held to enable the very land¬ 
holders, who were thought to have been so carefully guarded 
against, to make f what unreasonable exercise of the so- 
called rights of property' they think proper, The Act and 
the preceding Regulations are judicially declared not to have 
protected the tenants; and any Zemindar may eject any 
tenant at the end of the Fa*?li if this Act is all there is to 
prevent him. 


The power of relinquishment would be confined to tenants 
at will, or from year to year. A tenant who held on a leaao 
for a specific term could not relinquish, during the currency 
of his lease. Bell, Landlord and Tenant, p. 61, 

A surrender of land executed by a cultivator to his land¬ 
lord was exempt from stamp-duty. Act XVIII, 1869, 
Sec. 15, Cl. 11. 


A surrender of lease is now liable to stamp-duty (Sched. 1, 
No. 59, Act I, 1879): except when lease is exempted from 
duty, (See note on Sec. 3.) 

A superior holder, who unduly dispossesses a ryot, is 
liable not merely for the profit which he makes by letting 
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out the land, but to make good the loss which the ryot 
'sustains by being dispossessed. Bell, Landlord amd Tenant, 


If a landholder grants a lease to a third party, it amounts 
to dispossession of the tenant; so where he interferes with 
t.ori(int,’a nossftssion bv inducing' under-tenants to pay rent 


tenant’s possession by inducing' under-tenants to pay rent 
to him. Ibid., p. 4. 


Decrees for re-instatoment are to be executed under 
Sec. 73* 

Must the relinquishment always be by a writing ? In 
Bengal a verbal notice of relinquishment ha3 been held 
sufficient, provided that the landlord shows by his acts, by 
leasing out, for instance, the laud to another tenant, that, he 
has accepted the relinquishment. Bell, Landlord and Tenant, 
2fid ed., p. 61. 

Where a cultivating ryot, without giving notice, wont 
away from the land he had occupied, aud neither cultivated 
nor paid for it, it was held that the landlord was justified 
in assuming that he had relinquished it; and that the tonank 
had no right to ask to be re-instated on the ground that he 
had not formally relinquished. Ibid. 

Under this section could a tenant relinquish part of his 
holding ? In Bengal a valid relinquishment must be of tho 
entire holding. Ibid. 

UYOTWARY LANDHOLDERS. 

IS. All landholders under Ryotwar Settlements 
or in any way subject to the payment 

Bocovery of ]^nd revenue direct to Government, 
hoWers by undo; and all other registered holders of land 
Ryotwar Settle- , n proprietary right shall be authorized 
manta, &c. to proceed under this Act for the 

recovery of rent, if they have taken a lease or agree¬ 
ment in. writing from their tenants specifying the 
rent to be paid to them, but not otherwise. 

This section refers to the 2nd class of landholders. See 
not© on Sec. 1. 

The restriction extends only to proceedings under this Act. 
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holders of laud in proprietary right/' 


The expression “ taken a lease from their tenants” needs 
revision. 


Landholders of this class cannot proceed under Sec. 38 
to sell the defaulter's interest, if any, in the land ; as this 
power is given only to the landholders specified in Sec. 8. 
They cannot be sued under Sec. 5 for levying unauthorized 
taxes on their tenants. They have no facilities under the 
Act for compelling their tenants to execute a lease or agree¬ 
ment ; for Secs. 8 and 9 apply only to the 1st class of land¬ 
holders. They are not subject to the restraints on eject¬ 
ment of Sec. 12. 


With reference to this division into classes the Report' of 
the Select Committee states as follows :— <( After much con¬ 
sideration, the Committee arrived at the opinion that it is 
necessary to make or rather keep up a distinction between 
the occupants of land who pay rent to a Zemindar or similar 
proprietor, and the tenants of a landholder in a Ryot wary 
district. As Zemindars and similar proprietors occupy in a 
great degree the position of farmers or assignees of the 
public Revenue, the regulations now in force not only give 
them power to exercise the process necessary to collect their 
dues, but carefully protect the rights and interests of occu¬ 
pants of land under them. ***** As respects, ho wever, 
the tenants of a Ryotwary proprietor, it is proper that all 
engagements between them and their landlords should bo 
perfectly free and unfettered, and that any disputes about 
rates of rent and rights of tenure should bo loft to the Civil 
Courts. * * * All that can prudently or practically be done 
is to give Ryofcwary landlords that power of proceeding 
against the property and person of a defaulting tenant 
which they possessed before Regulation Y of 1822 was 
judicially pronounced applicable to Zemindary districts 
only, and to authorize Collectors to decide summarily such 
suits as may arise from the exercise of that power.” 

Landholders whose laud may be sold on account of arrears 
of land revenue can recover arrears of rent from under¬ 
tenants by any process, except distraint, which might have 
beon used by thorn before the sale. Sec. 43, Madras Act II, 
1864/ 



DISTRAINT, 




Arrear of rent). 

May bo re¬ 
covered by dis¬ 
tress. 


As to effect of existing agreements between landholder 
and tenants when land is attached or. sold for arrears of 
revenue, see Secs. 32, 41, Madras Act II, 1864. 

• DISTRAINT FOR ARREARS. 

14 . When rent shall remain unpaid at the time 
when, according to any written agree¬ 
ment or the custom of the country, it 
ought to have been paid, the amount 
remaining unpaid shall be deemed an 
arrear of rent. It shall be lawful for landholders to 
distrain upon their own responsibility the crops and 
moveable property of their tenants for the recovery 
of arrears of rent due by them. 

The law confers, (certain conditions being first complied 
with) on landholders, and their authorized, agents power to 
distrain the moveable property of their tenants for the 
recovery of arrears of rents dne by them. In all such cases 
the landholder acts upon his own responsibility, and if, in 
the alleged exercise of this power he attempts to-seize the 
goods of his tenant when no rent is in arrear, mere obstruc¬ 
tion to the seizure is not an offence. Madras H. 0. Rul¬ 
ings, Appellate Side, I9th Nov. 1875. Such a case is not one 
of obstruction to the execution of legal process issuing from 
a Court or other competent authority; but is merely 
obstruction to the exercise of an authority conferred by law 
on private persons in certain cases, on the ground, that in 
the circumstances the authority had not arisen. Ibid. 

If a lessor distrains before the rent has become due, the 
tenant may resist the entry and seizure by force, and after 
a seizure has been made, he may rescue his goods at aDy 
timo before they have been impounded. Addison, Law of 
Torts, 522. 

A landlord (in England) cannot distrain twice for the 
same rent, unless the" distress has been withdrawn at the 
instance or request of the tenant, or unless there has been 
some mistake as to the value, of the things taken. It is 
vexatious and actionable in a landlord to make repeated 
distresses unnecessarily. Ibid., 519. If there be not 
sufficient on the promises, he may distrain a second time. 
Stephen’s Com., 3, 253. 
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It is essential to the lawful exercise of the power of 
distress, that there bo a tenancy for a term, or at will, at an 
ascertained, or ascertainable [id certain est quod cerium 
reddi potest'] rent, and that the distrainer be the person 
entitled to the reversion of the premises distrained upon, on 
the determination of the existing tenancy. Addison, 518. 

Whenever a covenant or promise to pay rent is conditional 
and dependent, and the lessor is ready and willing to 
fulfil the condition on his part, but the lessee prevents him, 
the lessor will have his power of distress. Ibid., 521. So 
distress is illegal, if lessor fails to fultil his part of the 
conditional agreement. Ibid. 

Under this section a landlord could not distrain the pro¬ 
perty of a tenant whose lease had determined ; nor that of 
a sab-lessee of his tenant. It has been ruled in Allahabad 
that the crops of the sub-tenant are subject to distraint 
for rent due from tenant. 4 All., 76. But the question is 
doubtful. 

Provision for the service of a written demand before 
distress is made by the next section. 

After the words **■ written agreement or” the, words “ in 
the absence of such written agreement” should bo inserted. 

As to'how crops are to be dealt with when distrained, 
see Sec. 21. 


This Act departs from the mildness of the 'Regulations 
and from most other laws of distraint in not exempting from 
seizure materials of manufacture and tools belonging to 
defaulters. Under Regulation XXVIII of 1802, it was only 
when other sufficient property could not be got, that ploughs 
and instruments of husbandry, cattle trained to the plough, 
and seed-grain might be distrained. 

In Bengal (Act VIII, 1869, Sec. 68) no sharer in a joint 
estate, or other tenure in which a division of lands has not 
been made, can exercise the power of distraint otherwise 
than through a manager authorized by all the sharers. 

The question has aiusen in Tanjore whether one of the 
holders of an “arddha m&nyam” can distrain ; or a holder 
of a share in a communal village, in which the shares have 
not been defined; or whether a holder of one share in 
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Mfilv&rrirn can sue to compel acceptance of Putfcah for bis 
share. These questions should be answered in the negative. 


See I. L. R, 8 Bom., 23. 


Por Hutchins, D. J. In this district we have long ago 
refused to rscognizo what have been called fractional land¬ 
lords, and the Act nowhore allows such to take any pro¬ 
ceedings whatever. 1 ’ A. S., 317 of 1879, Madura. 

A tenant, whose crops are sold for arrears of revenue due 
by his landlord, may deduct value of such crops from any 
rent then or afterwards due for land on which crops grew. 
A tenant whose crops are attached for an arrear of revenue 
may pay arrear and deduct the amount from rent. Act II, 
1864, Madras. 


Process against a tenant’s lands, houses, or other real 
property can only betaken by a suit before the Civil Courts. 

15. In the seizure and sale of 
moveable property for arrears of rent, 
the following rules shall be observed 


S«iznre and 
•ale of movsablo 
property. 


1st.—The landholder or his authorized Agent 
shall furnish to the person employed 
Demand of to distrain, the property of a tenant a 
demand in writing signed with his 
nUme, specifying the name of the tenant, the amount 
of the arrear for which the distress may be issued, 
and the date on which the arrear fell due. The 
person employed to distrain shall produce the writing 
which, if the arrear be not at once paid, or if no 
arrangement for securing the same be entered into 
to the satisfaction of the distrainer, 
copy to bo left s ’ na ii b e his authority for making the 
distress, and, on the day on which the 
property may be distrained, he shall deliver a copy 
of such writing to the tenant, endorsing thereon a 
list of the property distrained, the name of the place 
where it may be lodged or kept, and a notice 
that it will be brought to public sale in due course 
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tount of fell8 arrear, with interest and 
f the distress, be previously discharged. 


2nd,—When the tenant may be absent, a copy of 
the writing with the endorsement 
Or, if absent, s j ia ]] b e fixed or left, on the day of 
at hia residence. ^ diatrainfc> at hlS USUal place of 

residence, or on the premises where the property 
may have been distrained. 


This is fmutatis mutandis) Sec. 8, Madras Act II, 1864. 
It is based on Clauses 1, 2, 3, Sec. 8, Regulation XX VIJ f, 
1802. 

The words ‘and sale’ are superfluous, for the rules have 
nothing to say to sales. 

The section does not seem to contemplate cases where 
the landholder or liis agent may wish himself to distrain, 
and not omploy another to do it for him. 

4Y Authorized agent/* see Sec. 79. 

For effect of non-observance of these rules, see Sec, 17. 

The omission of the word * crops* from this section is 
probably due to oversight. Section 21 shows that distraint 
of standing as well as of cut crops is intended ; but the 
former are not moveable property, as ruled by the High 
Court in Referred Case, 13 of 1871, Mad. Rev. Reg. V, 242. 
Aro we to conclude that the rules of Sec. 15 do not apply to 
standing crops, and that such may be distrained without 
observation of these rules? But Sec. 17 makes demand and 
notice necessary in all cases of distraint. The probability 
is that the words ‘ moveable property* were intended to 
cover standing crops. Under Registration Act VIII of 
1871 moveable property includes standing crops; but not 
so in the General Clauses Act, 1868. 

If a landlord employs a bailiff, and repi’esents that he has 
a right to distrain on a tenant for rent, and signs a distress- 
warrant, and delivers it to the bailiff to be executed, and it 
turns out that the landlord had no right to distrain, and the 
bailiff has to pay damages for the unlawful distress, he may 
maintain an action against the landlord for deceit, although 
the landlord made the representation believing it to be 

5 



NOTICE AND APPRAISEMENT 


correct, and without any intention to deceive, 
Torts, 855. 


[sec. 16 . 


Addison, 


Such an action would lie under Sec. 49. 


10, The distrainer shall also send, within ten 
_ . days, a written notice to the Collector, 

of diatrata^to be or Officer empowered by the Collector 
aent to Coiioctor. j n t kat ) :)e i )a ]f ; j n which shall be stated 

the details of the property seized, the name oi the 
defaulter, the amount in arrear, and the date of the 
seizure. The date on which this notice is received 
shall be endorsed upon it, and the Collector, or 
Officer empowered by the Collector in that behalf, 
shall send a copy of it to the nearest Public Officer 
empowered to sell distrained property under Act 
VII of 1839, in order that the property may be at 
once appraised and eventually sold, it 
Property to be necessar y, for the discharge of the 
appraiso . arrear with interest and costs of dis¬ 

traint. The details of the appraisement shall be 
drawn out in writing and signed by the persons 
whom the said Public Officer may nominate to make 
it, as well as by the said Officer himself. 

Act VII of 1839 (Governor-General in Council) concern¬ 
ing Tahsildars, Madras, repealed Sec. 23 of Regulation 
XXVIII of 1802 of the Madras Code. It vests all Tahsil¬ 
dars with the powers of Commissioners for the sale of 
property distrained for arrears of rent or revenue, and 
subjects them to all rules and provisions to which by any 
law or regulation such Commissioners are subject. Tahsil¬ 
dars exercising such powers are to be subject to the control 
and superintendence of Collectors, and not to the authority 
of the Zillah Judge, except in the case of any judicial pro¬ 
ceedings. Tahsildars, in respect to the exercise of such 
powers, ar’e to bo subject to the same liabilities^ to which 
they are subjected by Sec. 10, Regulation IX of 1822 
(Madras), in cases in which they conduct sales under the 
provisions of that regulation. They are not to be entitled 
to any fees; but auy such are to be credited to Government. 
Subject to the orders of the Collector, they are to have 
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auLuurwy tu delegate 
under their authority. 


these powers to any 


public servants 


Section 10, Regulation IX of 1-822 is as follows :—When¬ 
ever it may be necessary to soil property in satisfaction of 
an order or judgment of the Collector under the provisions 
of this regulation, the sale shall be conducted by the 
Tahsildar, or other public servant to whom the Collector may 
delegate that duty, and the rules of Secs. 21, 22, 25, 26 and 
27 of Regulation XXVIII of 1802 as far as they relate to 
the notification, publicity, and fairness of such sales, shall 
be adhered to by the Officer conducting the sale, who, if he 
shall neglect to observe those rules as far as they apply, and 
shall knowingly permit any unfair dealing, either in the 
appraisement or sale of such property, shall be liable to bo 
fined by the Collector, in such amount as may suffice to make 
good the loss sustained in consequence of the unfair pratices 
which he may have so permitted, and in default of payment 
of such fine shall be committed to the Zil'lah Jail by the 
Collector for a period not exceeding one year, or until such 
fine shall have been paid. 

Such parts of Sec. 21, Regulation XXVIII of 1802, as 
refer to notification, publicity and fairness, and of Secs. 22, 
25, 26, and 27 are as follows :— 

XXI. ****** Upon receipt of such appli¬ 
cation the Commissioner shall proceed in the following 
manner :—He shall fix on the outer door of his house, 
and at the place at which he may determine to dispose 
of the property, list of the property attached with 
a notice which shall specify—The place at which 
the property is to be sold, which shall be on the spot 
where it may be lodged by the distrainer, or at the nearest 
market, bazaar, or haut, or any place of public resort, 
when the officer may be of opinion that it is likely to 
sell to the best advantage. Secondly . The day on which 
the sale is to take place; he shall fix as early a day for 
this purpose as may be compatible wi th the regular appraise¬ 
ment of the property and the publication of the intended 
sale of it, which is to be made by beat of drum on one 
market-day at the least before the market-day on which the 
sale is to take place, as well as on the morning of the day of 
sale, which shall in no instance take place before the expi ¬ 
ration of five complete days after the attachment, exclusively 
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clay on which the attachment may have been made. 
The same rule shall be observed with respect to the sale of 
ungathered products, after the distrainer may have gathered 
and stored them, which products shan not be sold until 
publication may have been made. Thirdly. The hour ol 
the day when the sale is to bo made (which shall bo during 
the hours of business, when the greatest number of people 
may be supposed to assemble), the Gauzy or Commissions'! 
shall nominate two credible persons, competent by their 
profession, trade, or occupation, to appraise the property; 
the persons so appointed shall appraise the property accord¬ 
ing to the current price which the several articles may then 
bear in the country, and shall deliver the particulars of the 
appraisement iu writing, and attest the same with their 
signatures, and shall certify in writing at the foot of the 
paper, that they have appraised the property according to 
the best of their knowledge and judgment. The Gauzy or 
Commissioner shall affix his seal to the paper of appraise¬ 
ment, and shall cause it to be stuck up on the outer door of 
his-own house and at the place whore the property is to be 
sold. The property shall be brought to the place of sale on 
the morning of the day of sale, in order that it may be 
examined by the persons . intending to purchase, unless it 
shall consist of grain or other products of the earth, the 
removal of which would be attended with considerable 
expense; iu which case, samples only, indiscriminately taken 
from each article, shall be brought to the place of sale and 
exposed for the purpose abovementioned, The property 
shall be put up to sale in one lot, or in two or more lots, as 
the Gauzy or Commissioner may think advisable. The 
property shall be disposed of for the highest price offered 
for it. ***** The Commissioner shall in every case 
examine the distrainer's statement of the expenses attend¬ 
ing the attachment and sale of property, and shall reject 
any part appearing to him unreasonable. * * * 

XXII. The property shall not be sold for other than 
ready money, to be paid at the time of sale ; and the pur¬ 
chaser shall* not be permitted to carry away any part of the 
property until paid for. When the purchaser may fail m 
the payment of the whole or part of the purchase-money 
within five days, calculating from the day following the sale, 
the whole of the property, or the part of it which may be 
unpaid for, shall be re-sold by the Gauzy or Commissioner , 
on such day as he may fix, for the best price offered for it : 




IRREGULAR DISTRAINT. 


the defaulting purchaser shall forfeit to the distrainer ten 
per cent, of the amount of the pvice at which he may have 
purchased the property so re-sold, and shall make good to 
him any loss arising, as well as the expenses incurred on 
the re-sale. If any profit accrue on the re-sale, it shall bo 
accounted for to the defaulter. 

XXV. It shall be the duty of Commissioners for the sale 
of distrained property to prevent unfair practices, either in 
the appraisement or sale of such property. 

XXVI. It shall not be competent to the distrainers, 

appraisers, or Commissioners to purchase any part of the 
property distrained, either directly or indirectly, * * 

XXVII. It shall not be competent to the defaulters, nor 
for persons in their behalf, to bid for or purchase their 
property dis fcrai ned. 

Notices under this section need not Ido on stamp. 

The ten days should probably be exclusive of the day of 
taking. 

Au appraisement by distrainer would be irregular. 
Smith's Landlord and" Tenant, 244. The Act makes no 
provision for remunerating appraisers, nor compelling their 
services. 

This section euables Collectors to arrange that notices of 
distraint may be sent through Tahsildars or otaers. 

17. Officers empowered to sell distrained pro¬ 
perty are required to bring to the 
o^uarit pf ir notice of Collectors any material irre¬ 
gularity committed by distrainers 
under color of this Act, and are authorized, in such a 
case, to postpone a sale pending the Collector's 
order. When it shall come to the Collector's know¬ 
ledge, either through the above Officer or otherwise, 
that the distrainer did not give to the tenant 
the written demand and the list of distrained pro¬ 
perty required by Section 15, or failed to give the 
prescribed notice of the distraint to the Collector, or 
Officer empowered by the Collector in that behalf. 
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[SEC. 1 



the restoration of the dis- 
operty to the owner. The distrainer shall 
not be allowed to proceed further under this Act for 
the recovery of the arrear of rent, and the tenant 
shall be at liberty to sue him summarily before the 
Collector for any loss or damage which he may have 
sustained. 


Orders by a Subordinate or Assistant Collector under this 
section are liable to revision by the Collector. Not so the 
judgment in the summary suit. See note on Sec. 76. 

Some confusion is caused in this section by mixing up 
provisions affecting appraisement and sale. The Public 
Officer could only inform the Collector of the failure to give 
notice, after he had received the order for 3ale under the 
next section, for his proceeding to appraise is contingent 
on the receipt of the notice by the Collector. This section 
supposes a case in which an order for sale might be given 
without a previous order for appraisement. 

It is not clear whether the words “ officers empowered to 
sell distrained property” mean officers empowered under 
Act VII of 1889 as in the preceding section, or officers 
directed to do so in any particular case under the neprt 
section. 

The order of restoration under this section was disobeyed 
(Vide G.O., 4th August 1879, No. 1880). Proceedings 
could not be taken under Sec. 188, Indian Penal Code ; and 
the direction could not be enforced. The summary suit for 
loss or damage will nearly always be barred. 

Such suits must be brought within thirty days from cause 
of action (Sec. 51) ; that is, date of ii regularity. They 
could rarely be in time. 

18. If the tenant does not appeal against the 
distraint by filing a summary suit 
Distress* sale before the Collecter within thirty days 
from the date of such distraint, or if 
a suit is filed and decided against him, the distrainer 
shall, within fifteen days, apply to the Collector for 
an order directing the Public Officer empowered by 
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Act VII of 1839, to cause the sale of the distrained 
property, who, on receiving such order, shall fix up 
in some conspicuous place in the village a notice 
specifying the property to be sold, and the time and 
place which he has fixed on for its sale. H$ shall 
also cause proclamation of the intended sale to be 
made, by beat of drum, in the village to which 
the lands belong on which the arrear has accrued. 
In fixing the day of sale, not less than seven days 
must be allowed from the time oi the public 
notice, and nob less than thirty days from the date 
of distraint. 


This use of the expression “ appeal” is borrowed from 
Regulation V of 1822. 

For Act VII of 1839, see note on Sec. 16. 

Supposing cattle to have been distrained under this 
section, and the defaulter not to object, he would have to pay 
for the keep of his cattle, without having the use of them, 
for at least a month and eight dayvS. This would involve a 
very serious addition to a tenant’s expenses. 

A provision is wanted here similar to that of Sec. 95, 
Act VIII, 1869, Bengal, throwing the burden of proof of 
arrear on the distrainer in suits to contest the demand for 
which distraint is made. 

The day of distraint should probably be excluded in 
reckoning the thirty days. 

If the distrainer does not apply for an order for sale 
within fifteen days, what then ? There is no provision. If 
on application by the defaulter the Collector releases the 
distress, may landholder distrain again ? 

Applications for the sale of distress under this section 
should be on a stamp of eight annas. Act VII, 1870, 
Sehd. II, 1. 

The order to cause sale is a warrant of sale and as such 
liable to a stamp fee of eight annas. Progs., of Board 
of Revenue, No. 883, 4th April, 1879. This ruling is 
doubtful. 



AID OF POLICE 


[secs, .19 & 2* 


IQ, Persons authorized to distrain for arrears oi 
t . rent may apply to the nearest Police 

procure assis- fetation for such assistance as may ot^ 
uinoeof Police. necessary to prevent any breach ot 
the peace, and the authority to whom such applica¬ 
tion is made shall depute one or more Police Officers 
to be present at the time of such distress, and it 
shall be their duty to prevent resistance or breach 
of the peace, and also to give due attention to the 
whole conduct aud proceedings of the distrainer, so 
as to be able to give evidence thereupon if required. 

See note on Sec. 14. It is not clear whether the words 
“persons authorized to distrain” refer to the landholders 
mentioned in Sec. 14, or to the poi’sons whom they or theii 
authorized agents employ to distrain under Sec. 15. 

This section may cast on the Police the duty of prevent¬ 
ing resistance to an illegal distress, obstruction to which is 
no offence. See note on Sec. 14. Such resistance, although 
a Police officer were present, would probably not amount to 
ah offence under Sec. 186, I. P. Code. How a Policeman 
should act when the legality of the distress is disputed, is 
not very clear. The use of the word ‘ shall’ makes it 
obligatory on a Police authority to accede to an application 
for aid. 

Police officers are protected from civil actions for acts 
done under this section by Sec. 78. 


29. When property distrained may be stolen or 
lost, or damaged or destroyed while in 
Distrainer Katie p ne beeping of the d istrainer by reason 
of his not having taken the necessary 
precautions for its due preservation, 
he shall be responsible to the owner for the loss or 
damage, and the Collector shall be authorized to 
pass a judgment to that effect on a summary suit 
being brought before him, and on the loss or damage 
being proved. 

Based on Sec. 17, Regulation XX VIII of 1802; the last 
sentence as to summary suit is now. 
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A distress is defined by Blackstone, “ the taking of a 
personal chattel out of the possession into the custody of the 
party injured to procure satisfaction for a wrong suffered. 
The distress was considered a pledge or security ; and the 
general rule was, and still is though modified by Statute, 
that nothing should be distrained for rent which could not 
be rendered again in as good plight as when it was distrained. 

Hence the distrainer is bound to keep the distress with 
ail due care. Hence also would follow a restriction on the 
distraint of easily perishable goods, for they could not be 
duly preserved. 

It would generally be impossible to fix the date from 
which limitation began to run in suits under this section. 


21. The distrainer attaching* the crops or un- 
gather ed products of the land belong- 
'Mode of dealing j n o»’ to the defaulter, may cause them 
wit crops. k e w hen fit for reaping or 

gathering, or, at his option, may cause them to be 
reaped or gathered in due season and stored in proper 
places until sold. In the latter case the expense of 
reaping or gathering and storing such crops or 
products, shall be defrayed by the owner on 
redeeming his property, or from the proceeds of the 
sale in the event of its being sold. 

Based on Sec. 11, Regulation XXVIII of 1802. Trans¬ 
cribed from Sec. 11, Act II, 1864, Madras The expression 
“belonging to” refers to land; if the land did not belong 
to the defaulter, as in the case of tenants at will, could the 
crops be attached ? 

The attachment (distraint) of crops is provided for in 
Sec. 14. 


Under this section unripe crops could not be sold ; and 
uo provision is made for defraying the coat of watching and 
cultivating these crops until ripe. 

22. When a defaulter may tender payment of 
the arrear demanded after bis property 
On tender of ma y have been distrained, and prior 
~ prior e *o to the day fixed for sale together with 
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[secs. 28 & 24. 



^XnQ flay of sale, 
distress to be 
vvitUdrawi!. 


payment of interest, batta, and all 
necessary expenses attending- distress, 
the distrainer shall receive the amount 
immediately upon the same being tendered, and shall 
forthwith release the property. 


Based on first part of Sec. 9, Regulation XXYII.I of 1803, 
It repeats Sec. 10, Act II of 1864, (Madras). 


If the landholder persists in selling after tender, an*action 
will lie under See. 49. The tender is to be of the amount 
of the arrear demanded, together with payment of interest, 
batfca, and all necessary expenses. But what if the demand 
is for a larger sum than is due, and tender is made of the 
amount really due ? In England such tender would make 
the detention of the distress unlawful. Addison on Torts, 
542. In Bengal a payment may be made into Court, in 
such case?, of what the tenant considers duo. 

23- The' distrainer shall not work the bullocks 

Distrained cat- or cattle, or make use of the goods or 
tie or goods not effects distrained ; he shall provide the 
to bo used. necessary food for the cattle or live 

stock, the expense attending which shall be defrayed 
by the owner upon his redeeming the property, or 
from the proceeds of the sale in the event of its 
being sold. 


This is Sec. 12, Regulation XXVIII of 1802, and Sec. 12, 
Act II of 1864, (Madras). 

By English law the prohibition against using distrained 
cattle does not extend to using for the benefit of the ownor, 
for instance milking his cows. If distrainer works or kills 
distress ho is a trespasser ab initio. Smith’s Leading Oases, 
1,185. (7th Ed.) 

24- The distress levied shall not be excessive. 

Distress to be that is to sa J> the Property distrained 
proportionate to shall bo as nearly as possible propor- 
th© arrear. tionate to the amount of the arrears. 


This is the first part of Sec. 14, Regulation XXVIII of 
1802 ; and Sec. 14, Act II of 1864, (Madras). 
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'25 & 20,] FRAUDULENT CONVEYANCE. 

In England a distress to be excessive must be clearly 
disproportionate and excessive; and “ if there is bub one 
thing which can be taken, so that it must be taken or the 
party go without his distress, for taking it no action lies, 
though it much exceeds the sum for which the distress is 
taken.” Addison on Torts, 538. “ Thus if a landlord dis¬ 

train two oxen for twelve pence rent, the taking of both is 
an unreasonable distress ; but, if there were no other dis¬ 
tress nearer the value to be found, he might reasonably have 
distrained one of them.” Stephen's Com, hi, 253, 

A tenant is entitled to recover damages for a wrongful 
distress, although he had the use of the goods all tho time 
they were in tho constructive custody of the law. Addison, 
ibid. 

25 Distress shall be made after 
<>r chs- SU nrise and before sunset, and not 
otherwise. 


Time 

tress. 


First sentence of Sec. 15, Regulation XXVIII of 1802. 

26- When a defaulter may make a fraudulent 
conveyance of property to prevent the 
£1 con! distress of arrears,' any Civil Court of 
veyanee of pro- competent jurisdiction upon proof 
prcvenb thereof shall summarily cause the pro ¬ 
perty to be delivered up to the dis¬ 
trainer. The defaulter will further be liable to the 
penalties prescribed by Section 424 of tho Indian 
Penal Code. 

This is Bee. 16, Act II of 1864, (Madras), and is based 
on Sec. 16, Regulation XXVIH of 1802. Tho word “ sum¬ 
marily” is added before “ cause the property to be delivered 
up f* and the penalty imposed on the transferee omitted. 
As to “ summarily,” see note ou next section. 

Section 424 of the Indian Penal Code imposes a penalty 
of two years' imprisonment of either description, or fine or 
both, for dishonest removal or concealment of property 
belonging to the accused himself or any other person. 

If the property cannot bo recovered, no provision is mado 
for decreeing its value. 


FORCIBLE REMOVAL. [SECS. 27 A 2< 



fraudulent conveyance are (1) Con- 
vendor’s possession. (?) Insufficient consider- 
) Secrecy. (4) Knowledge by vendee of vendor’s 
instances, and of bis wish to evade bis liabilities. 


The words “ shall cause” are used in this section : in the 
next it is “ may ” 


87- When it may be proved to the satisfaction 
of any Civil Court of competent juris- 

forcibly*of"fcian- thafc an y person has forcibly 

destineiy taking or clandestinely taken away property 
property 8tiained once distrained, the Court may sum¬ 
marily cause such property to be 
restored to the distrainer. The offender will further 
be liable to the penalties prescribed by the Indian 
Penal Code. 


Based partly on Secs. 17 and 18, Regulation XXVIII oi: 
1802. It is Sec. 18 of Act II of 1864, (Madras). 

A suit to recover the value of goods distrained under this 
Act, and forcibly carriod away from the person distraining 
may be maintained in a Court of Small Causes under this 
section. Such suit may be brought cither by the landlord 
or the person authorized to distrain. A petition and sum¬ 
mons and an order, after hearing tho parties and their 
evidence, appears to be the fitting mode of exercising the 
jurisdiction. 4 M. H. 0. R., 40L 

The words “ any Civil Court of competent jurisdiction” 
import any Couj;t which could take cognizance of a suit for 
the property taken away. (Ibid.) 

The penalties to which the offender will be liable will be 
those described in Sec. 424 of the I. P. Code. 

No provision is made in this section for cases where the 
property cannot be recovered. 


aa It shall be lawful for the distrainer to force 
, open any stable, cow-house, granary, 

What places J y ■ n v ■ 

distrainer may godown, out-house, or other building, 
force open. and be may also enter any dwelling 

house, the outer door of which may be open, and 
may break open the door of any room in such 
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^dwelling house for the purpose of attaching property 
belonging to a defaulter and lodged therein; provided 
always that it shall not be lawful for such distrainer 
to break open or enter any apartment in such dwell¬ 
ing house appropriated for the Zenana or residence 
of women, except as hereinafter provided. 


Taken from Sec. 19, Regulation XXVIII of 1802, which 
is broken up into this and the next section. It repeats 
Sec. 19, Act II of 18S4, (Madras). 


The words “ the outer door of which may be open” may 
cause difficulty. By English law a landlord may enter by 
a door which is shut but not fastened, for that is the ordi¬ 
nary method of entry, and a person who leaves his door 
unfastened implies a license to any one who has business to 
enter the, premises, and so he may draw a staple or undo 
fastenings which are ordinarily opened from the outside of 
the house. Addison on Torts, 520. 


The expression “ out-boueo, or other building,” is too 
loose; for the last words include any building. 

The penalty for infringing this section is given in Sec. 80. 


29. When a distrainer may have reason to sup¬ 
pose that the property of a defaulter 
traiZ e ”o°force is lodged within a dwelling house, the 
open doors in tlie outer door of wll'cll maybe shut, Of 

rviice Officer. a within any apartments appropriated 
to women, which, by the usage of the 
country, are considered private, such distrainer shall 
represent the same to the officer in charge of the 
nearest Police station. On such representation, 
the officer in charge of the said station shall send 
a Police Officer to the spot, in the presence of 
whom the distrainer may force open the outer door 
of such dwelling house, in like manner as he may 
break open the door of any room within the house 
except the Zenana. The distrainer may also, in the 
presence of the Police Officer, after due notice given 
for the removal of women within a Zenana, and 
after furnishing means for their removal in a suitable 
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<SL 


manner (if they be women of rank, who according 
to the customs of the country, cannot appear in 
public), enter the Zenana apartments for the purpose 
of distraining the defaulter’s property deposited 
therein, but such property, if found, shall be imme¬ 
diately removed from such apartments, after which 
they shall bo left free to the former occupants. 


This is Sec. 20, Act II of 1864, (Madras). 

Police are protected from civil actions for acts done 
under this section, by Sec. 78. 

30 - Persons entering theapartments of women, or 
Punishment for forcing open the outer door of dwelling 

unlawful entry. houses, contrary to the provisions of 
this Act, shall, on conviction before a Magistrate, 
be liable to a fine not exceeding Rupees five hundred 
or to imprisonment of either description for any 
period not exceeding six months. 

This is Sec. 21, Act II of 1864, (Madras). 

A case under this section should bo tried by a Magistrate 
of the first class, as though the imprisonment is within the 
powers of a Magistrate of tlio second class, the flue, is beyond 
his power. Offenders might well bo dealt with under Secs. 
448. 453 of the Indian Penal Code, and this section omitted. 

31 - When property having been attached or 

distrained, may bo ordered to be put 
oo!n P to n rm a nd°a «P sale, and the sale may be coun- 
saios to be sub- teriuanded, the owner of the property 
defaulter^ th ° ^hall nevertheless be responsible for 
the expenses incurred in consequence 

Ami reoovered 0 f the attachment or distraint, in the 
same manner as if the sald*had taken 
place ; and in the event of such owner omitting to 
discharge the amount, it shall be recoverable by the 
process under which the original demand'would have 
been recoverable. 


This section, is a repetition of Sec. 55, Madras Act ff 
of 1864, and is borrowed from Sec. 30, Regulation XXVII 


CLAIMS BY THIRD PARTIES, 


45 



of 1802, (for fcho recovery of arrears of public revenue ); 
and it is difficult to see wby it has been inserted here. It 
looks as if it bad dropped in by accident. The expressions 
f< attache d” and “attachment” are not used again < xcept 
in the Secs. 32 and 41. It does not appear whether 
“ attached” differs in meaning, from “ distrained,” or is 
Synonymous with it. There is no provision in the Act for 
countermanding a sale. Section 17 enables a sale to bo 
postponed, ponding the Collector’s orders; bub this cannot 
be what is referred to. Section 32 also gives power to 
postpone the sale. In neither of these cases would it be 
just to make tbe owner of the property, namely the de¬ 
faulter, responsible for the costs of the attachment; for in 
the one the sale is postponed on account of material 
irregularities committed by the distrainer, and in the other 
in consequence of a claim by a third party, who should 
bear his own costs, if unsuccessful, It may be chat wbat 
is meant is that if the sale is stopped on tender of the 
arrear, the defaulter is to be liable for all expenses, a 
provision resembliug that of Sec. 22. If so this intention 
is very obscurely expressed. 

32 - Claims to crops upon the ground and gather- 
ri • , n • ^ P roducts the ground attached 

parties? >y ''" r hi the possession of the defaulter, 
whether founded upon a previous 
sale, mortgage, or otherwise, shall not bar the prior 
claim to rent due from the ground upon which such 
crop or product may have been grown. But if 
before the day fixed for the sale a third party appear 
before the Collector or Officer empowered by the 
Collector in that behalf, and claim a right or interest 
in any of the other moveable property under dis¬ 
traint. the Collector shall hold, or cause to be held, 
an immediate inquiry, and if he sees sufficient cause 
for doing so, may postpone the sale of such property. 
The Collector shall adjudicate upon the claim, and 
pass such order between the claimant and distrainer 
as shall seem fit. If the claimant fails to establish 
his r.’glit, an order shall be issued for proceeding 
with tlie sale. No appeal shall lie from any order 
passed by a Collector under this section, but the 
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SALE OF DISTRESS. [SEC. 33. 

party against whom the order may be given shall be 
at liberty to bring a suit in the Civil Court to 
establish his right ; provided that if the Collector’s 
order be for the sale of the property, the suit shall 
not be for the recovery of the property, but shall be 
for damages against the person by whom the 
property was brought to sale. 

Taken from Sec. 17, Regulation XXVIII of <802; and 
Sec. 17, Act II, 1864. 

The words ‘ ground attached* should have been dropped 
in transferring this section from Act II, 1864. 

Under this section claims by third parties to crops cannot 
be, and claims by the same to other movables must be 
inquired into by the Collector. 

33- At the appointed time the Public Officer 
empowered to sell distrained property 
Sal© of distress. g yj .p uj; up ^ pr0 perty to sal© in 

one or more lots as he may consider advisable, and 
shall dispose of it to the highest bidder. If the 
arrear, with interest and costs of distress and sale, 
be satisfied by the sale of a portion of the property, 
the distress shall be immediately withdrawn as 
respects the remainder. When the property put up to 
auction may sell for more than the amount ol the 
arrear, the overplus after deducting 
n interest. ^<1 expenses of process, interest, and a 
sale commission of six and one quarter 
per cent., shall be paid to the defaulter. The above- 
mentioned sale commission is to be carried to the 
credit of Government. 


Taken from Sec. 21, Regulation XXVIII of 1802. 

' The Public Officer/ see Sec. 16 and note. 

The commission of 6£ per cent, should be probably on 
the amount of the arrear, not on the sale-amount. 

A doubt has been felt whether the commission of 6-J- per 
cent, is to be deducted in all cases, or only where the pro¬ 
perty sells for more than the amount of the arrear. 

‘ Costs of Sale* are probably the f sale commission/ 
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EXPENSES OP DISTRAINT. 


The said Officer shall, in every case, examine 
the distrainer’s statement of the ex 
Expenses how penses incurred in attaching the pro¬ 
perty and bringing it to sale, and shall 
reject any part appearing to him unreasonable. If 
either the distrainer, or the owner of the distrained 
property, shall be dissatisfied with the said Officer’s 
decision, the Collector is hereby authorized, on an 
application being made to him by either party, to 
determine the expenses incurred in attaching the 
property and bringing it to sale, and the Collector’s 
order shall be final. 


Taken from Sec. 21, Regulation XX VIII of 1802. 

35 . The property shall be paid for in ready 
money at the time of sale, or as soon 
after as the Officer holding the sale 
trained 8 property shall appoint, and the purchaser shall 
how to bo made. no ^ foe permitted to carry away any 
Rcsaio iu case part Q f the property until he has paid 
for the same in full. When the pur¬ 
chaser may fail in the payment of the purchase money, 
the property shall be re-sold, and the defaulting pur¬ 
chaser shall be liable for any loss arising, as well as 
for the expenses incurred on the re-sale, and such 
loss and expenses shall be recoverable by summary 
suit before the Collector. "When the property may, 
on the second sale, sell for a higher price than at the 
first sale, the difference or increase shall be the 
nroperty of him on whose account the said first sale 
was made. When the purchase money has been paid 
in full, the Officer holding the sals'shall give the 
purchaser a certificate, describing the property pur¬ 
chased by him, the date of sale, and the sum paid. 


Taken chiefly from Sec. 22, Regulation. XXVI IT of 1802. 
It repeats Sec. 24, Act II of 1864, (Madras.) 

The certificate issued under this section and under 
Sec. 40, are not conveyances subject to stamp-dnty. 8 
M. H. 0. It, 112. 
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certificate is now liable to sfcautp*duty, the same 
a conveyance. Act I of 1879, Art. 16, Sched. I. 
Purchaser pays for stamp, Sec. 29, (| g ). 

No form is prescribed for certificates, nor does it appear 
the Act what the effect of the certificate is, or how 
,ne purchaser is to enforce the right evidenced thereby/* 
(Proceedings of Board of Eevenue referring case cited.) 


The words ‘him on whose account the first sale was 
made/ are ambiguous. They may refer either to the 
distrainer or defaulting tenant; probably to the latter, 
going to the credit of his account with the landlord, if the 
arrear is not fully satisfied by the sale. 


36. No irregularity in publishing or conducting 
a sale of moveable property under this 
JrH-1n°S egU Act shall vitiate such sale, but any 
person who may have sustained damage 
by reason of such irregularity shall be allowed 
to bring a summary suit before the Collector to 
recover compensation for such damage. 

The summary suit shall probably bo brought against the 
Public Officer authorized to sell distrained property. See 
Sec. 16. The landholder will not bo responsible for 
irregularities in sale. His responsibility ends when he 
puts the matter in the hands of the Revenue authorities. 
A. S* 85 of 1879, Madura District Court. 


37. Interest shall be chargeable 
interest on ar- on arr £ ars under this Act at the rate 
of 1 per cent, per mensem. 


Arrears are defined in Sec. 14. 


In Bengal arrears are ‘liable* to interest, and it has been 
held that by using this word, and not saying that they shall 
bear interest the Legislature intended to leave the Court 
a discretionary power to uwai’d or not. Under Madras 
Regulation XXYII of 1802, Sec. 8, arrears of revenue 
‘ bear* interest. 


Under ordinary circumstances, a landlord is entitled to 
interest unless the tenanc can show that ho has either paid, 
or tendered payment. As a debtor has to seek out his 
creditor and pay what is due, so a tenant must not wait till 


UWlSTffy 



38 & 39.J SALE OF INTEREST IN LAND. 


_ _o rent is demanded of him, but must go to h s landlord, 
and pay it on the day it falls duo. 5 W ■ B< (Apt X), 69. 
Bell’s Landlord and Tenant, 62. 


SALE OF DEFAULTER’S INTEREST 
IN LAND. 

38 . When arrears due to any of the landholders 

Power t0 soil fjwjjed in Section 3 may not be 
defaulter's inter- liquidated within the current revenue 
ost in land. year, and when by express contract or 

hy the usage of the country the defaulter may have 
a saleable interest in the land on which the arrear 
is due, it shall be lawful for such landholder to sell 
such interest in satisfaction of the arrears and of 
interest thereon at the prescribed rate, and of costs 
of attachment when any such has taken place. 

Taken from Sec. 34, Clause 7 7, Kegulation XXVIII of 
1802. “The prescribed rates/” see last section. 

The “revenue year” or fasli (harvest) begins in Madras 
on the 1st July and ends on the 30th June. It formerly 
began on the 12th July; but in 1855, Government directed 
it to be calculated from the 1st. It has frequently been 
proposed to abandon it altogether. * * 

To what time does the word “current” refer? It cannot 
bo known whether arrears have been liquidated within a 
revenue year until that year has passed. In Sec. 41 
also this word seems out of place. 

The word “ attachment” seems to moan “distraint” an 
in Sec. 21, 

39 When the person to whom an arrear is due 

Notice to bo intends to avail himself of the powers 
given of intention given by the preceding Section, he 
toso11 - shall give the defaulter a written 

notice of his inten tion to sell, and such notice shall 
state the amount due for arrears, interest, and costs, 
if any, and shall inform him, that if the amount is 
not liquidated within one month from the date of 
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service upon him, his interest in the land shall be 
sold. The notice shall be sewed by delivering a 
copy to the defaulter, or to some adult male member 
of his family at his usual place of abode, or to his 
authorized agent, or, when such service cannot be 
effected, by affixing a copy of the notice on some 
conspicuous part of his last known residence, or on 
some conspicuous part of the land to which it refers. 
A duplicate of the notice shall also be sent to the 
Collector, with an endorsement stating the date of 
service, and the mode in which it was effected. 


In S. A. No. 49 of 1871, nofcico of attachment was refused 
by tenant, and a copy of the notice affixed to a tree on his 
land, but, as the finding of the Civil Court compelled the 
High Court to conclude, not on a conspicuous part of the 
land. Held, that the service was insufficient. 6 Mad. 
Rev. Rog. 5. 

The provisions of this section as to service of notice apply 
also to tender of puttah or muchilka. See. 7. 


40 When no appeal has been made to the Col¬ 
lector against such notice by prefer- 

Mocle of Halo. . ..... ' 7 1 , 

ring a summary suit within one month 
from the date of service upon the defaulter, or as 
above specified, or when an appeal lias been decided 
against the defaulter, the party entitled to the 
arrears shall be authorized to take measures for the 
sale, which shall be conducted under the rules laid 
down for the sale of moveable property distrained 
for arrears of rent. 


See note on Sec. 35, 

The words “or as above specified” refer to Substituted 
service provided in Sec. 39. 

The rules for the sale of movable property distrained for 
arrears of rent are contained in Secs. 18 and 33 to 36. 

There is no provision for execution after a sale of a 
defaulter's interest. Cf. Sec. 40, Act II of 1804. 


BPECTMBNT. 
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EJECTMENT FOR NON-PAYMENT 
OF RENT. 


41 - When any tenant shall be in arrear at the 
Ejectment for °f the current revenue year and 
non-payment of when there is no sufficient distress 
18,11 ' upon the premises to satisfy the same, 

and when the tenant has no saleable interest in the 
land, it shall he lawful for a landholder, or for his 
authorized agent, to apply to the Collector for a 
Avar rant, authorizing him to enter upon, and take 
statement on possession of, the premises. Such 
which warrant i» warrant shall be granted upon the 
production of a written statement of 
the person applying for the warrant, which shall 
contain the name of the defaulter, the description 
and extent of the premises, the amount due for 
arrears, interest, and costs of attachment, if any, and 
the date at which it fell due, and also a declaration 
that there is no sufficient distress upon the premises, 
and that the tenant has no saleable interest therein! 
Such statement shall be filed in the office from which 
the warrant issues. 


Per Hutchins, i). J. “From tho whole a*‘rangernont 
of the Act, as Avell as the express words of Sec. 41, it 
seems clear that the landholder is expected, if not bound, 
to proceed first against the moveable property.” 

The landholder is entitled on application to the issue of 
a warraut under this section, and the issue is a ministerial 
act of the Collector upon the production of the written 
statement required by tho section. These proceedings do 
not amount to a summary suit, liable to appeal under 
See. 61). 5 M H. C. R, 293. 

Section 78 provides that no action shall lio against 
Collector for issuing this warrant, nor against a Police 
Officer for executing it. 

A tenant could not bo ejected under this section for an 
instalment of rent which falls due in the middle of tho year. 





EJECTMENT WARRANT. [SECS. 42 & 4o 


Why are the words “upon the premises” introduced ? 
Under Sec. 28 the distrainer is not restricted to tho 
defaulter’s land or houses. 


A Mir&sid&r in a Shrdfcrayam Tillage is not entitled to 
eject his Sukhavasis for non-payment of Mirasi dues. 1, 
Madras Law Reporter, 28. Their Lordships' deduction from 
the meaning of the word ‘ Sukhaydsi' seems questionable, 
See the explanation of the term in Wilson. The following 
note is appended to the report of the case cited. ‘ To the 
same effect is the decision of their Lordships the Chief 
Justice and Mr. Justice Holloway iu Special Appeals, 
289-310 of 1876 from the Triohinopoly District wherein 
their Lordships intimated that a landlord's right to eject 
his tenants for non-payment of rent depended upon the 
peculiar’ facts of each case and generally was not a matter 
for special appeal.' 


43 . Tho warrant shall state the defaulter’s 
Warrant name, the whole amount due, and the 

description and extent of the premises, 
and shall set forth that unless payment is made 
within fifteen days, the defaulter will be turned out 
of possession. 


43 - Tho warrant shall be entrusted to some 
Officer of Police, who shall serve it in 
Elocutionoi tho manner laid down in Section 39 of 

this Act. When no appeal shall be 
preferred to the Collector within fifteen days after 
service, or when an appeal has been preferred and 
decided against the defaulter, and when the amount 
named in the warrant is not discharged, the Police 
Officer shall place the person who has procured the 
warrant in possession. 


On appeal under this section the Collector, as was open 
to him in performing this as well as any other executive 
duty, referred the question in dispute between tho pai ties 
to arbitrators named by them, and made an orde? in 
accordance with their award. The Civil Court had no 
authority to hear an appeal against this order 5 M. H. 
C. R., 293. . The remedy open bo the ryots was an action 
under the following section. 





preferring a summary 
This is doubtful. 


I no latter part of this section appears to be inconsistent 
witn bee. 70, which provides that no tenant is to b> 
ejected until the expiration of thirty days from the date of 
the Collector's Judgment. 

Police officers are protected from civil action for acts 
done under this section by Sec. 78. 


44 - Upon delivery of possession the tenancy 

Bffeot of deli vary ? xi the defaulter and the 

of possession. fftuunolder shall cease and determine, 
unless an action shall be brought in 
the proper Court of Civil. Judicature, within one 
month, to reverse such delivery of possession, and 
shall be prosecuted to a successful termination. 


ARREST OF DEFAULTER. 


45 - When the arrear cannot be liquidated by 
Power of arrest d i stress and sale of the moveable 
... property of the defaulter, or bv the 
sale of his interest in the land, it shall be lawful for 
a landholder, or his authorized agent, to apply to 
the Collector for a warrant for the personal arrest of 
the defaulter, which shall be granted upon the pro¬ 
duction of a. written statement such as is prescribed 
by Section 41 of this Act, if the Collector shall have 
reason to believe that the defaulter, or his security 
is wilfully withholding payment, or has been guilty 
of fraudulent conduct in order to evade payment. 


Section 78 provides that no action shall lie against the 
Collector for issuing this warrant, nor against a Police 
officer for executing it. But see note on that section. 


Collector may order tenant to furnish security under 
uec. 8Z ; and security may be taken under Soc. 15. . 

Landholders are empowered to proceed against a tenant 
or ins security under Sec. 84. 



WARRANT OF ARREST, [SECS, 46- 
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Warrant. 


46- The warrant shall state the defaulter’s name, 
the description and extent of the land 
on which the arrears accrued, the 

amount due for arrears, interest and costs of attach 
meat if any, and the date at which the arrear fell 
due, and shall further set forth that unless the amount 
is paid in twenty-four hours the defaulter will be 
lodged in Jail. 

CT 

47- If the defaulter demand to be taken before 
PWtoe when functionary who issued the warrant 

arrears are dis- ire shall be so taken, and it lie there 
i iuted - deny the existence or amount of 

arrears, or his liability to discharge the same, such 
functionary shall proceed at once to investigate the 
matter, and shall suspend execution of the warrant 
stay of «mu- ponding judgment, upon security being 
tiou. ' given for the appearance of the defaul¬ 

ter when required, and for the costs occasioned by 
the denial; provided always, that when he may see 
reason to think that the statement upon which the 
warrant was obtained was untrue, he may suspend 
execution without requiring security. 

An appeal might lio from a judgment under this section, 
(see Sec. 69), h-.t whether the investigation contemplated 
is a summary 3uit or not is doubtful. If not, a dispute of 
tlio nature dealt with by this section could not be referred 
to arbitration under Sec. 74. 

If the defaulter do not demand to be taken to the Col¬ 
lector, (and how is he to know that he has a right to make 
snob demand, or who is to tell whether ho has made it or 
not), will the warrant for his arrest be a warrant for his 
imprisonment ? 

May a landholder detain an arrested defaulter for more 
than twenty-four hours ? 

48. No person shall be imprisoned as a defaulter 
for a longer period than two years 
prisonmeutf ami whatever' the amount of arrears may 


IMPRISONMENT. 



subsist 


Rupees 

months 


oe ; nor 
months, 
5.00; nor for 
if the arrears 


for a longer period than six 
if the arrears do not exceed 
longer period than three 


—- - do not exceed Rupees 50 : 

provided that such imprisonment shall not extinguish 
the debt due by the defaulter. The person procur¬ 
ing the arrest shall pay to the defaulter, whilst in 
confinement, subsistence money at the established 
rates, and upon default of such payment the prisoner 
shall be entitled to his release. 


Under Sec. 338, Civil Procedure Code the local Govern¬ 
ment may prescribe scales of subsistence allowance. They 
have not done so. 

This section does not follow the Civil Procedure in direct¬ 
ing that payment is to be made monthly, before the first 
day of the month. A question might arise whether in the 
absence of such directions a prisoner would become entitled 
to release on default of monthly payment. Neither does it 
provide that the amount paid for subsistence is to be added 
to the amount of decree. 

Under the Code of Civil Procedure (Sec. 342) the longest* 
period of imprisonment is six months ; and no one can be 
imprisoned for moro than six weeks for a debt not exceed¬ 
ing fifty rupees. The Act does not provide for an appli¬ 
cation for discharge on a surrender of all property; nor 
indeed for any-discharge except on default of payment of 
subsistence. 

49 Any person deeming himself aggrieved by 

Summary suit proceedings taken under color of 
where Act is this Act shall be at liberty to seek 
fluw| fully 0n re dress by filing a summary suit for 
damages before the Collector. 

The expression u under color* 7 is vague. The sections of 
the Act which give power to bring summary suits are :— 

5. Suit by tenant to recover unauthorized exaction. 

8. Suit on refusal to grant Pnttah. 

9. Suit on refusal to receive Puttah. 

12. Suit for re do statement after wrongful ejectment. 

17. Suit against distrainer for loss by irregularity. 
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35. 

36. 
40. 
49. 

81. 

83 . 


Suit in appeal against distraint. 

S lit against distrainor for loss of ov injury to pro¬ 
perty distrained. 

Suit against defaulting purchaser of distress. 

6uit for compensation for loss by irregular sale. 
Summary suit in appeal against notice of sale. 

Suit where Act is wrongfully enforced. 

Suit on refusal to grant receipt. 

Suit on clandestine removal of crops. 

Of these the acts mentioned in 5,12, and 17 may perhaps 
be said to bo done under color of the Act; or this section 
may refer to other proceedings (distraint, imprisonment, 
etc.) under color of the Act not mentioned in the sections 
quoteu. I he same expression occurs in Sec 17 An 
excessive distress (Sec. 24) would be summarily actionable 
as * under color’ of this Act. 

Peacock, 0. J., says, “It is clear that, by the use of the 
words under color of the Act,’ the Legislature did not 
mean under circumstances which were sufficient to induce 
fche distrainer honestly to believe that be was justified in 
making the distress. Proceedings might be taken “ under 
color of the Act by a person who professes to follow the 
provisions of the law, though he has no power to distrain 
and also by a person, who has power and distrains, but does 
not do so according to the provisions of the Act. Bell, 
Landlord and Tenant, 113. ’ 

See Sec. 78 as to civil actions for damages in respect of 
acta professedly done under the authority of this Act. 

.PROCEDURE IN SUMMARY SUITS. 

50- Suits trader this Act shall be instituted by 
Procedure. presenting 1 to the Collector a plaint. 

Plaint which contain the name, descrip¬ 

tion, and place of abode of the Plain- 
tiff-—the name, description, and place of abode of the 
Defendant, so far as they can be ascertained, the 
nature and amount of the claim, or the relief sought, 
and the date of the cause of action. Any documents 


LIMITATION, 
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Documents 
be produced. 


to which the Plaintiff wishes to produce 
in support of his claim shall accom¬ 
pany the plaint and none shall be received afterwards, 
unless the Collector shall see cause to admit them. 
Irregular or incomplete plaints may be returned to 
the party, or the Collector may, at his discretion, 
allow them to be amended. 


A petition sent by post is not a substitute for the 
presentation of a plaint as required by this section. 6 M. 
H. C. R., 13b. 

No provision is made for the transfer of cases once filed, 
or their withdrawal from subordinates. 


Limitation of 51- Summary suits under this Act 
Summary Suits. ^ust be brought within thirty days 
from the date of the cause of action. 

From what date is the period of 30 days to start iu suits 
under Secs. 17, 20, 83 ? 


52 Plaintiffs and Defendants shall be allowed 
Agents may be to employ a relative, a servant or other 

employed. authorized agent, to act in their behalf 

in suits brought before Collectors under this Act. 

See note on Sec. 63. 

53 If the plaint shows that the suit has been 
Summons to brought within the time of limitation. 

Defendant. and is cognizable by the Collector, a 
day shall be announced for its trial and a written 
summons shall be addressed to the Defendant, con¬ 
taining the name of the Plaintiff, and stating concisely 
the nature and amount of the claim, ths position of 
the land or premises in respect to which the suit is 
brought, and the amount of damages sought, if any. 
The costs of issuing and serving the summons shall 
be endorsed thereon, and the amount shall be 
deposited by the Plaintiff, unless the Collector allows 
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issue free of cost The summons shall require the" 
Documents to defendant to appear at the Collector’s 


bo produced 
first hearing. 


at 


Office on the clay fixed, bringing with 
him, subject to all just exceptions, any 
documents which the Plaintiff may desire to inspect 
and all documents which the Defendant may wish to 
produce in his defence, as well as his witnesses, should 
they willing to appear without issue of process 


‘the Defendant shall not be allowed to produce any 


documents except at the first hearing of the suit, 
unless he shall show cause to the Collector’s satisfac¬ 
tion for their admission afterwards. 


“ IV uo of Limitation,” i.e., thirty days from cause of 
action. Section 51. 

There is no provision for service of summons when 
defendant resides in another district. 

54 If the Plaintiff require the personal atfcend- 

when Defend- ance Defendant and satisfy the 

anfc may bo re- Collector that such personal attend- 
hT 1 pw ttppe6r ailce is Necessary, or if the Collector, 
of his own accord, require such per¬ 
sonal attendance, the summons shall be issued 
accordingly, unless such person he of the female sex 
and of a rank or class which renders it unsuitable 
for her to appear in public. Otherwise it shall 
require the Defendant to appear either personally, 
or by his authorized agent. 

55- The summons shall be served by delivering 
a copy of it to the Defendant person- 
I™ 0f * um ally when practicable, or if the sum¬ 
mons cannot be served on the Defend¬ 
ant personally, or on some adult male member of 
his family, or on his authorized agent, then by affix¬ 
ing a copy of it to some conspicuous part of his 
usual place of abode, and also affixing a copy of the 
same iu the Collector’s Office. 
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56 . The Collector shall be authorized, at any 
lime during the suit, to summon the 
SZStSSSt Hail#, to appear penally (or 
examination, should he see cause to do 
so, and to dismiss the suit with costs should the 
Plaintiff fail to attend accordingly. 

There is no appeal from a dismissal under this section. 
See Sec, 58. 


Default by both 
parties. 

By Plaintiff. 

Effoct of admis¬ 
sion by Defend¬ 
ant. 


57- ' If on tile day fixed for the trial of the suit, 
or on any subsequent day to which 
the hearing of the case may be ad¬ 
journed, neither of the parties appear 
in person or by an authorized agent, 
the Suit shall be dismissed. If the 
Defendant only appears, the Collector 
shall pass judgment against the Plain¬ 
tiff by default, unless the Defendant admit the 
cause of action, in which case the Collector shall 
give judgment upon such admission without costs ; 
provided that such judgment, if there be more than 

one Defendant, shall be only against 
the Defendant who makes the admis¬ 
sion. If the Plaintiff only appear, 
the Collector, upon proof that the summons was duly 
served, shall proceed to examine the Plaintiff and 
his evidence, and may pass judgment ex parte for or 
against the Defendant. 

58 - No appeal shall lie from a judgment passed 

ex parte against a Defendant who has 
not appeared, or from a judgment 

fault or : v parte* ‘IgcliriSi cl Jr liXin till by dofciult for 110X1" 

appearance. But in all such cases if 
the party against whom judgment has been given 
shall appear, either in person or by agent, if a 
plaintiff within fifteen days from the date of the 


Default by De¬ 
fendant. 





ffiEC. 59 . <SL 

Collectors order, and if a Defendant 


UEVIVAL OF SUIT. 


for enforcing the judgment has been 
executed, or at any earlier period, and shall show 
good and sufficient cause for his previous non- 
appeatance and shall satisfy the Ooliector that there 
uas betm a failure of justice, the Collector may, 
upon such terms and conditions as to costs or other¬ 
wise as he may think proper, revive the suit and 
al ter or rescind the decree, according to the justice 
of the case. But no decree shall be reversed or 
altered without previously summoning the adverse 
party to appear and be heard in support of it. 

See note on Section 7(>. 


The words “ and shall satisfy the Collector that there has 
been a failure of justice* do not occur in the corresponding 
Sections (103-9) of the Civil Procedure Code, and are too 
wido; for to be satisfied that there had been a failure, the 
whole case should bo gone into, and both sides heard. 


If the Collector reject the application to set aside a judg¬ 
ment ex parte, will there be an appeal? See Soc. 90, 
Act AH, 1879. It is doubtful, as appeals are only from 
judgments (Sec. 99), and the rejection would be by order. 

The term “ order” is used in this section as if synonymous 
with “ judgment.” 


59- It shall be lawful for the Defendant, at any 
Payment before time before the day fixed for the hear- 
hoarin-. ing, to acknowledge the justice of the 

claim and to pay into the Collector’s Court, or into 
the hands of the Plaintiff, or his authorized agent, 
the amount sued for and the costs of the summons, 
and thereupon all proceedings shall be stayed and a 
judgment passed in favor of the Plaintiff. It shall 
also be lawful for the Defendant to acknowledge such 
part of the Plaintiffs claim as he shall think fit, or to 
pay, as aforesaid, so much of the money claimed as he 
admits to be due, and if the Plaintiff persists in the 
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and fails to recover more than the amount so paid 
or acknowledged he shall pay all subsequent costs. 


60 . Collectors, exercising judicial functions under 
this Act, shall have the same powers, 
lectowf 13 ° f Co1 ' as compelling the production of 
documents and enforcing the attend¬ 
ance of witnesses, and punishing those who fail to 
appear or to give evidence, as are possessed by Civil 
J udges. 


See Secs. 129, 131, 64, 68, 70, 159, 163, 164, 168, 169, 
170, 172 to 178 of the Code of Civil Procedure. 


Production 

witnesses. 


of 


61 . The parties shall bring forward tlieir wit¬ 
nesses at the time of trial, and if either 
party require assistance to procure the 
attendance of a witness either to give 
evidence or produce a document, he shall apply to the 
Collector in sufficient time before the day fixed for 
the trial to enable the witness to be summoned to 
attend on that day, and the Collector shall issue a 
summons requiring such witness to attend. 


62 - Every process issued by the Collector 
during the trial of a summary suit 
u6 S r Cea oF Pr0 ' shall be under his seal and signature, 
Deposit of costs. ail(i be served or executed by 

such person as he may appoint at the 
cost of the pai'ty at whose instance it is issued. 
The amount of such cost, and any sum which uiay 
be required for the travelling expenses of a witness 
shall be deposited in the Collector’s Court before 
the process is issued. Provided that in any case 
where the Collector may see cause, he may direct 
Such process to be served free of charge. 


63 . I n the hearing of the suit, the examination 
of the parties or tlieir authorized 
evMence? takuis agents, and of the witnesses for the 
plaint and the defence, shall be upon 


RECORD. 



RECORD. [sec. ( 

k 

oath or affirmation or otherwise aeeordiBg to the law 
tor the time beim, in force relative to the examin- 
ation of witnesses, The evidence of the witnesses 
shciil 00 taken down in the form of a narrative in 
the vernacular language of the district, or in 
iiiiglish, and be signed by the Collector after being 
read over and being explained, if necessary, to the 
witness. It shall bo lawful for the Collector to call 
oj any additional evidence or documents and to 
summon any additional witnesses necessary to eluci¬ 
date the case. 

For explanation of the words " authorized agents” sec 

f 50 ?'. , & y „ do ? ot **fer to the employment of a vakil 

rv » • ! 1 r l i a P ro /5 8s , lonal ca P ft city. A. S. No. 332 of 1878, 
District Court, Madura. 

.. *&? T % h Court on reforeuce ruled (23rd February 1880. 
that t..o term authorized agent in Secs. 52 and 03 included 
vakils; but that it did not follow that vakils could be com¬ 
pelled to make statements on oath as to matters not within 
their personal knowledge. “The Revenue Court can 
enforce the attendance of the party himself or of his witnes¬ 
ses, and elicit from him or them on oath the information it 
requires, the examination of the parties themselves or 
tliuir authorized agents is contemplated but not obligatory 
as supposed by the. Head Assistant Collector.” ^ 

Under See. 433 Criminal Procedure Code, Civil, Criminal 
and Revenue Courts have power to deal with offences 
desenbed m Secs. 173, 178, 179, 180, 228 of the Indian 
i onal Code. It may be doubted whether a Collector's Court 
under this Act could be called a Revenue Court. I think 
not. I he term is properly applicable to Courts under Acts 
. "evenue Settlement; or to Revenue Officers holding 
inquiries under Regulation IX, 1822 or VII of 1828, Madras 
1 he question avisos as to limitation also. See note to Sec. 70. 

64- 1 he record of tho suit shall comprise the 

Record. plaint, such summonses as may have 

been issued or copies of them, the 
examination of the plaintiff or his authorized agent, 
tho statement taken from the Defendant or his 


SUMMARY PROCEED]NOS# 




agent, or any written statement wliic 
the Defendant may have filed, the evidence of the 
witnesses, and a list of the documents filed. Such 
documents, when retained by the Collector, shall be 
included in the record. 


In the list of documents comprised in the record, the 
report, with the evidence and documents on which it is 
founded, made under Sec. 67 should he included. 


65. Proceedingsof Collectors under this Act, shall 
be summary, and if, on the present- 
bo^mnmwyf 8 to ation ot ' tlie plaint, the Defendant be 
present, it shall be lawful for the 
Collector to proceed at once with the investigation 
of the suit. 


66. The Collector may, in any case, grant time 
Postponement ^ tnc Plaintiff oi ^Defendant to pro- 
or aa^nneat ceed in the prosecution or defence of 
a suit, and may also, for any sufficient 
reason to be recorded by the Collector, adjourn the 
hearing in such manner as to him may seem fit. 

In adjournments the place as well as the time of the 
next hearing should be given. 


67- The Collector may, at any stage of a 

Local enquiry CaS<3 ' CaUS0 a loCal euC l uil y and report 

respecting the matter in dispute to be 
made by any Officer subordinate to him. Such 
report, with the evidence and documents upon which 
it is founded, shall form a part of the record of the 
suit, and shall be considered by the Collector iu 
passing his judgment. 

See Section 64. 


68- On the hearing of the case being completed, 
Judgment. Collectorshal 1 pronounce j udgment. 

The judgment shall he written by the 
Collector in English, and shall contain the reasons 

9 


umsr^ 


APPEAL, 



[sec. 89 

be dated arid signed by the 
une when it is pronounced. A. 
the Collector’s judgment, and a translation 

_in the vernacular language of the District, 

l be given to each of the parties, on application, 


free of charge. 


A section, like Sec. 191, Civil Procedure Code, enabling* 
a Collector to deal with evidence taken by bis predecessor, 
is boro wanted. 


A regular appeal shall lie to the Zillah 
'judge, from all judgments passed by 
a Collector under this Act; provided 
that the appeal be presented to the 
Zillah Court within thirty days from 
the date of the Collectors judgment. 
Hut no judgments of a Collector under this Act 
shall be set aside for want of form, or for irregularity 
in procedure; but upon the merits only. 


69 


Afipoal within 
thirty days. 

To bo only upon 
Iho merits. 


Sec note on Sec. 43. This section gives the Civil 
Court jnri&dictiou to bear a regular appeal only when 
there has been a judgment by the Collector in a summary 
suit under tbo Act. 5 M. II. C. R., 29!>. 

A regular appeal might perhaps not lie from a judgment 
rnider Bee. 47, where judgment is given after an investi¬ 
gation, not a summary suit. 

A Civil Judge has no power to refer appeals under this 
section to a subordinate Court for disposal. 4 M. II. 0. 

11., 227- 


« The provisions of Sec. 69 do not prevent an Appollato 
Conrt from interfering where tbo Court of First Instance 
acts without jurisdiction, e.g., admits a plaint not presented 
within time.” S. A. Ho. 595 of 1876, Madras High Court. 


A Civil Court in hearing an appeal under this section 
must bo entirely guided by the Civil Procedure Codo, and 
the judgment of the Civil Court may be reviewed undor 
Sec. 376 [623] of the Code. Tho order granting a review 
is final. 4 M. H. C. R., 251. 
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An appeal under this section must he presented within 
thirty days from the date of the decision appealed against. 
The appellant is not required to file a copy of such decision 
with his appeal. 8 M. H. 0. It.., 44. 


This note is too broadly expressed* The dictum of tho 
Court was narrower. It refused to allow exclusion o£ t'mo 
spent in obtaining a copy, because tho Limitation Act of 
1871 did not apply to a suit instituted before the 1st April 
1873, u assuming that its provisions can be applied to any 
appeals under the Madras Rent Act of 1865.° It observed 
further that (( it may well be that an appeal may be duly 
presented within the meaning of the Act, notwithstanding 
the appellant's involuntary omission to produce with it a 
copy of the decree.” In S. A. heard in Madras High Court 
on 13th November 1876, (reported in 1 Madras Law 
Reporter, 271), the District Judge having held that tho 
Rent Recovery Act prescribed a special limitation, (with 
reference to See. 6, Act IX, 1871), and that no copy of tho 
decree had to behind with an appeal, his ruling was upheld. 
See I. L. R, 1 All., 254. 


The terms ‘judgment' and * decree' (Secs. 58, 71, 72, 76,) 
are used as if synonymous, and not as employed in the Civil 
Procedure; the appeal is against the judgment, and tho 
judgment is executed, the person is required by the decree, 
and execution of tho decree takes place. (Sec. 76.) 


A regular appeal does not lie from all judgments, for seo 
See. 58^ It is doubtful whether an appeal would lie against 
the judgment mentioned in Sec. 47. 

For stamp on memo, of appeal, seo Act VII, 1870, Sched. 
I, No. 1. 


EXECUTION. 


70. The Collector may at once issue his War- 
E mention bow ra " fc executing his judgment, pro- 
»nd whon to is- Tided that no damages, penalties, or 
costs which may have been awarded 
shall be levied, nor shall any tenant be ejected 
under the provisions of this Act, until the expira¬ 
tion of the thirty days allowed for an appeal. Pro¬ 
vided also, that process of execution shall not be issued 
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simulraueousiy against both the person and property 
of a judgment debtor. All awards under the judg¬ 
ment of a Collector shall be leviable in the same 
way as arrears of revenue. 


Arrears of revenue are leviable under Act II of 1864, 
(Madras.) 

Under this section judgments under Secs. 12 and 18 (if 
in appellant/s favour), might be executed at once. The 
decrees in cases falling under Secs. 5, 17, 20, 35, 86, 49, SI 
would all be for damages, penalties or costs; and to tbeni 
this section coulo not apply ; the only other judgment which 
might be immediately executed under this section would be 
one uuder Sec. 83 ; but this is doubtful. Judgments under 
Sec, 8 are not enforced by warrants, but under Sec. 71 ; 
and under Sec. 9 by order for ejectment (Sec. 10), subject 
to Sec. 70, or under Sec. 72. The party himself, who 
successfully resists an appeal against a notice of sale, has 
power under Sec. 40 to take measures for the sale. 

Ejectments are made under Secs. 41-43, which empower 
the Police Officer to put the ejecting warrant-holder in 
possession, if no appeal have been preferred to the Collec¬ 
tor within fifteen days after service. This is not consistent 
with Sec. 70, which requires 30 days after judgment. 
Under Section 43, it is true, there may be no judgment 
unless an appeal is made, and therefore no momeut from 
which the thirty days of Sec. 09 can begin to run, and 
ojectment after the fifteen days given in the warrant is evi¬ 
dently intended; so that perhaps the restriction on ejectment 
in this section applies only to ejectments under Sec. 10, 
But the words “nor shall any tenant be ejected uuder the 
provisions of this Act” are comprehensive, and seem wide 
euougli to include all ejectments. The section needs revi¬ 
sion to make it clear. 


As awards under the judgment of a Collector are leviable 
under Act II of 1864 (Madras), and Sec. 5 of that Act 
makes it lawful for the Collector, or other officer empowered 
by him in that behalf, to proceed to recover arrears, warrants 
for executing judgments awarding leviable sums may be 
delivered for exocution to any officer empowered by the 
Collector to execute—whom the warrant is to be delivered 
to in other cases does not appear; for instance in executing 
a judgmeiat for re-instatement of a tenant uuder Sec. 12. 


wwisr/f 


——v\\ 

71—73.] DEL1VKRY OF FUTTAH. 

5, Act II of 1864 (Madras), makes it lawful for 
arrears to be recovered by the sale of the defaulter s 
movable ami immovable property, or by execution against 
the person of the defaulter as provided in the Act. 

There is no provision in the Act for limitation of time 
within which execution of a Collector’s decree may bo taken 
out. It i 3 doubtful whether the ordinary law of Limitation 
would apply to applications for execution under this Act, 
for the Collector's Court deciding questions of rent, &c., is 
neither a Civil nor a Revenue Court, and in several cases 
Special rules of limitatiou are provided in the Act. No, 166, 
Sell. 2, Act IX, 1871, prescribes one year as the limit 
within which applications for execution of decisions of 
Revenue Courts. 




71 When a judgment is given for the delivery 
Deiivry of put- °f a Puttah, if the person required by 
tah how on- the decree to grant such Puttah 
forcsd ' refuse or delay to grant the same, the 

Collector may grant a Puttah under his own hand 
and seal, in conformity with the terms of the judg¬ 
ment, and such Puttah shall be of the same force 
and effect as if granted by the person aforesaid. 


See Section 8. 


72- When a judgment is given for the delivery of 

Delivery of a Muchilka, if the person required by 

Muchiiko howen. the decree to execute such Muchilka 
shall refuse to execute the same, 
the judgment shall he evidence of the amount of rent 
claimable from such person, and a copy of the judg¬ 
ment under the hand and seal of the Collector shall 
be of the same force and effect as a Muchilka 
executed by the said person. 

See Sec. 9. Under Sec. 10 a tenant refusing to execute 
a Muchilka can be ejected. 

73- If the judgment be for the ejectment of a 

tenant, or for the re-instatement of any 
Possession 7 ° f tenant in the occupancy of land from 
which he has been ejected, thejudg- 


ARBITRATION, 


[secs. 74 & 75. 



ment shall be executed by gi ving the possession ov 
occupancy of the land to the person entitled by the 
judgment to such possession or occupancy. If any 
opposition is made to the execution of the order tor 
giving such possession or occupancy by the party 
against whom the order is maefe, or by others, the 
Magistrate shall, on application, give effect to the 
same. 

There is no section of the Act under which there can be a 
j udgment for the ejectment of a tenant. An order for eject¬ 
ing can be passed under Sec. 10, and a warrant issued 
on application by landholder under Sec. 41. 

A judgment on appeal under Sec. 43 would not be for 
the ejectment of the tenant, but merely rejecting bis appeal 
or protest against the warrant: the warrant and not the 
judgment would be executed. 

Suit for re-instatement lies tinder Sec. 12. 


REFERENCE TO ARBITRATION. 

74* The provisions of Chapter VI (relative to 
arbitration) of the Code of Civil Pro- 
Reference to ce( j U re shall apply to summary suits 
preferred to Collectors under this 
Act. When a Collector refers a suit to arbitra¬ 
tion under this section, ha shall be empowered to 
execute the decision of the arbitrator or arbitrators 
hs if it had been passed by himself. 


MISCELLANEOUS. 


Exemption from 
Stamp duties. 


75. Summary suits brought before 
Collectors under this Act shall be 
exempt from Stamp duties. 


Repealed bv Sclied. ill, Act VII of 1870, (Govt, of 
India ) Under Soo. 35 of this Act the Governor-General 
has remitted the fees on plaints in summary suits brought 
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^fore Collectors under Madras Act VIII of 1865. Gazette 
of India, No. 1,511, dated 6th March 1874. 


76. In proceedings under this Act, no judgment 

No revision of a . Collector, and no order passed 
except by appeal by him alter decree, and relating to 

ornader section execution thereof, shall be open co 
revision otherwise than by appeal to 
the Zillah Court, except as allowed in Section 58. 

u Collector’' includes every officer wlm, for the time 
being, is authorized to exercise the powers of a Collector. 
(Sec. 1.) 

A Collector has no power to set aside the decision of a 
Head Assistant Collector when the latter is exercising the 
powers conferred on a Collector by this Act. 5 M. H. C. 
It., 129. Section 3 of Regulation VII of 1828 is loft unre¬ 
pealed by this Act, and Clause 3 of the section gives to 
the Collector the fullest power of control and revision over 
the proceedings of his subordinates. But this power is 
restricted by the words of this section; it would not how¬ 
ever be difficult to suggest how it might be applied in a 
variety of ways to the proceedings of subordinate Collectors 
under this A ct. (Ibid.) Apparently the power of revision 
thus referred to extends to the proceedings of Subordinate 
and Assistant Collectors other than judgments, and orders 
passed after decree, and relating to the execution thereof ; 
for instance orders on questions arising; under Secs. 11 (as 
to sanction) 1G, 17, 18, 41, 45, 67, 82. It may perhaps 
extend to interlocutory orders passed before judgment. 
It probably would not enable a Collector to revise his 
subordinate's order under Sec. 32, though not made on 
a summary suit, for no appeal shall lie from it; nor under 
Sec. 34, for the order shall bo final. 

ff Act VIII of 2865 lays down all the procedure to be 
observed in a suit before a Collector, and with the exception 
of Sec. 58 there is no provision enabling a Collector to 
review his judgment, and the restrictive words of Sec. 76 
itself aro wide enough to include a prohibition of review of 
judgment otherwise than under Sec. 58/' 5 M. H. C. R., 

132. 

This section should bo placed immediately after. See. 69, 
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[secs. 77 

^'" 77 . Every Collector shall keep a Register; 

^ in the following form, of the sum- 
Eegister of ram- marv suits heard and decided by 

mary ?iuits. , . J 

him:— 


REGISTER 


No. 

of 

suit. 

Date 

of 

plaint. 

Abstract 

of 

plaint. 

Abstract 

of 

defence. 

Date and 
Abstract of 
judgment. 







78 - Nothing in this Act contained shall be 
" . construed to debar any person from 

rigw « 01 of'action proceeding in the ordinary tribunals 
saved. to vec over money paid, or to obtain 

damages in respect of any thing professedly done 
under"the authority of this Act, provided, that Civil 
Courts shall not take cognizance of any suit insti¬ 
tuted by such parties for any such, cause of action, 
Limitation of unless such suit shall be instituted, 
time. ' within six months from the time at 

which the cause of action arose. Provided also, 
that no action shall lie against any revenue authority 
for issuing such warrants as are men- 
KovonuoorPoiioe tioned in Sections 41 and 45, where 
officers. the necessary statement has previously 

been made, even though such statement should 
prove to be false; nor in any case against a Police 
Officer who executes any warrant, or assists in any 
process permitted by this Act, when directed to do 
so bv an authority whom he is bound to obey. 

Plaintiff sued in a Court of Small Causes to recover money 
paid in order to prevent his land being sold at the instance 
of the defendant for non-payment of arrears of rent 


















AOJEN^S AND ASSIGNEES. 



nder Madras Act VIII of 1875, the plaintiff's allegation 
being that no rent was due to the defendant. IL 'd, that 
the Small Cause Court had no jurisdiction because the suit 
was cognizable before a Revenue Officer. 5 M. H C. R., 
179. (See Clause 4, Section 6, Act XI of 1865. Small 
Cause Court.) 


A. Police Officer may be called on to assist in distraining 
under Secs. 19 and 29, and in execution of a warrant of 
ejectment under Sec. 43 ; it is doubtful whether he could 
be called as to execute a warrant under Sec. 45, as no 
special provision is made in the section therefor. This 
is probably an unintentional omission. 


As to summary suits against persons acting under color 
of this Act, see Sec. 49. 


79. Landholders are authorized to delegate to 
, their agents, or assignees, all the 

may delegate powers given to them by this Act, and 
dor^MsTofc 8an y persons injured by such agents, 
or assignees, shall be allowed to sue 
either them, or their principal, or both; provided 
always, that the principal shall in no case be liable 
to imprisonment, nor to any greater damages than 
the plaintiff* has actually suffered, where the act 
complained of was committed by his agent, or 
assignee, and was not sanctioned by him. 

Based on Sec. 42, Regulation XXVIII of 1802. 

u An assignment of land or real estate is properly a trans¬ 
fer, or making over to another, of a person's whole interest 
therein, whatever that interest may be; but it is more 
particularly applied to express the transfer of an estate for 
bfo or years. And an. assignment for life or years differs 
from a lease only in this, that by a lease a mau grants an 
interest less than his own, reserving to himself a reversion ; 
by an assignment, he parts with the whole property, and 
the assignee stands in the place of the assignor/' Stephen's 
Com. I, 524. 

Under the Regulation the powers oi a landholder were 
delegable to his agent only. It is not easy to see why a 
landholder should be responsible for the acts of his assignee. 

10 


HE1BR OF LANDHOLDERS. [SECS. 80 & 81| 





Under the present Stamp Act I of 1879, Sched. I, Art. 
50, a general power of attorney requires a stamp of Rs. 5 or 
Rs. 10, as the number authorized is not more or is more 
than live. 

80. The heii s or legal representatives of persons, 

Heirs may pro- who are authorized by this Act to 

ceod for arrears, proceed summarily for arrears of rent, 
shall have the same authority to institute or con¬ 
tinue such proceedings as was possessed by those 
whom they represent, whether the arrears in 
question accrued while they were legally entitled to 
the land or previously ; and notice shall be given to 
the Collector, or other Officer empowered in that 
behalf, of the first step taken by them under this 
Section. 

An executor or administrator has the same power to sue 
in respect of all causes of action that survive the deceased, 
and to distrain for all rents due to him at the time of his 
death, as the deceased had when living. Section 267, 
Act X of 1805. 

81. Tenants shall be entitled to receipts from 

landholders for all discharges made in 
grimtSpu* 0 money or in kind, and where they may 
have paid the whole rent, they shall be 
entitled to receipts in full. Persons to whom receipts 
are refused may, on proving such refusal in a sum¬ 
mary suit before the Collector, recover damages not 
exceeding twice the sum paid with costs. 

Based on Sec. 14, Regulation XXV o£ 1802. 

Where a landlord admitted that he did not grant a receipt 
for rents paid, and contended that reciting the sums so 
received in a plaint in a suit against the tenant for rent 
was substantially the same thing: Held , by High Court 
Calcutta, that the contention could not be supported. 
Madras Revenue Register I, 49. 

Receipts for any payment of rent by a cultivator on 
account of land assessed to Government revenue, or (in the 
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Presidencies of Port St. George and Bombay) of inam lands 
are exempted from stamp-duty. Act I of 1879, Sched. II, 
15 (c). Receipts to be exempt must be to a cultivator ; if 
granted to a middleman, or subordinate proprietor, they 
should be stamped. 


Under the Bengal Act receipts must specify the year or 
years on account of which the rent is acknowledged to have 
been paid; refusal to specify amounts to withholding 
receipt Section 11, Act VIII, 1869. There should bo 
some such provision in our Act. 

As to payments of rent by tenants to landholders before 
and after notice of attachment for arrears of revenue, see 
Sec. 83, Madras Act II of 1864 : and on purchase at revenue- 
sale for arrears of revenue, Sec. 41, Ibid. 


SECURITY. 

82. On an application being received from any 
Collector may landholder, the Collector, or .Officer 
order tenant to empowered by the Collector in that 
furnish security. bebalf> shall be authorized, provided 

he sees due cause for such a measure, to order the 
tenant to furnish security for the amount payable by 
him before he cuts and removes the crops or produce ; 
and if the tenant fails to furnish such security, the 
Collector, or officer empowered by the Collector in 
that behalf, shall be authorized to make over to the 
applicant such a portion of the crops or produce as 
is equal to the amount of his demand. 


83. When any landholder, who is entitled to 
receive a portion of the crop as rent, 
movni'of^ropl' 0 " complains that the crop was cut with¬ 
out his knowledge or presence, and 
that the portion tendered to, or left for him is insuffi¬ 
cient, it shall be lawful for the Collector, on a summary 
suit being filed, to investigate the case and pass a 
judgment directing the tenant to pay to him such 
an additional quantity of grain or produce, or its 
equivalent value, as may appear equitable. Such 



MANAGERS OF ESTATES. [SECS. 84 & 85. 


an award shall not bar or affect any penalty or punish¬ 
ment to which the tenant may have made himself 
subject under the provisions of Chapter 17, of the 
Indian Penal Code, for cutting the crop without the 
landholder’s knowledge and assent. 


The section of the Indian Penal Code is 424. The 
offence may also amount to a criminal misappropriation 
under Sec. 403. 


From what point is the period of limitation to be 
computed in cases under this svsction ? The date of 
clandestine removal could rarely be fixed. 


84- Landholders shall be empowered to proceed 

Landholder may this Act again? fc a tenant, or his 

proceed against security, or against both, so noverthe- 
? ess ^ a t no u,ore than the total sum 
in arrears and interest with costs and 
charges shall be realized from both. 


Security can be taken under Secs. 15 and 82. 

In Bengal when a cultivator has given security for the 
payment of his rent, the produce of the land for the rent 
of which security has been given, is not liable to distraint. 
Act VIII of 1869, Sec. 68. 

Under Sec. 5, Regulation XXVIII, 1802 distress could 
not be levied on the property of the surety until the arrear. 
had been demanded of the defaulter, unless the latter had 
absconded. A similar provision seems wanting here. All 
remedies against the principal should be exhausted before 
the surety' is sued. 

85- Managers of estates of disqualified land- 
Powers of holders, and Public Officers hold- 

tfttesandofflcera land:: in attachment for arrears 
holding under of Government revenue, or under the 
attachment. order of a Civil Court, shall, have 
authority to proceed against tenants for arrears of 
rent in the same manner as the landholders, to whom 
the estates or lands under their charge belong, 
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FARMERS OF 


might themselves have proceeded under the pro¬ 
visions of this Act, and may exercise all the powers 
conferred by this Act on landholders, and shall be 
subject to the same restrictions so long as the estates 
and lands remain under their management. 


Disqualified landholders are such as are incapacitated by 
minority, sex, or natural infirmity, such as lunacy or idiotcy, 
from taking charge of a property on their own behalf. 

Lauds may be attached for arrears of revenue and put in 
oli u*ge of an agent under Secs. 27 and 28, Act II of .1 864 
(Madras.) 

Civil Courts may appoint managers of lands under Secs. 
92 and 243 of the Civil Procedure Code. 

See aho "Regulation Y, 1804 ; Sec. 14, Act-XXXV, 1858; 
Sec.s. 5 and 12, Act XX, 1863. 


88< All farmers of public revenue are authorized 
„ . to proceed against their sub-renters 

public Revenue for arrears of rent under the provi¬ 
der 7 P ihi° ed Act s * ons this Act, if they shall have 
again t sub-ren- taken written engagements from such 
tors if there bo sub-renters specifying the amount of 
meats. rent to be paid by them. 

This section was introduced in order to authorize farmers 
of Public Revenue other than Land Revenue to proceed 
under the Act. It enabled Regulation I of 1826 to be 
repealed. (See Report of Select Committee, Supplement to 
Fort Sfc. George Gazette, May 31, 1864.) 

See Mad. Act Y, 1879, Sec. 4. 


87. Except as hereinbefore provided to the con* 
Act not, to pro- trary landholders and others shall be 
or nt otheM°from at liberty to file suits iri the Civil 
tiling Knits in Courts for arrears of rent or revenue 
“of “rent due to them > when they may see fit 
or Revenue. to do so. But in tbc decision of suits 
regarding rates of rent, the Courts'shall be guided 
by the provisions of this Act. 


SCOPK OF TK.3 ACT. 



apparently applies only to Sec. 7, on which 
see note. In the case there quoted Holloway, J., doubted 
the import of the words, t( except as hereinbefore provided 
to the contrary/*' He thought that the summary jurisdiction 
of the Civil Court might have been meant to be preserved, 
or that the words were put in to meet unforeseen difficulty. 
There was a difference of opinion as to .whether there was 
any restriction in Sec. 13. 


Per Innes, J. “ There is no other expression in the Act 
which expressly or impliedly excludes or limits the jurisdic¬ 
tion of the Courts,” 


Neither Madras Act VIII of 1865, nor any prior enact¬ 
ment, authorizes the cognizance by the revenue authorities 
of suits for arrears of rent. The cognizance of such a suit 
by a Head Assistant Collector is a proceeding coram non 
judice . Per Collett, I. u It is too clear for argument that 
suits arising out of an alleged excessive or wrongful 
exercise of the power of distress of goods, or arrest of the 
person on non-payment of rent, are not suits for the 
recovery of rent.” 3 M H. C. R., 213. 


Nothing is said in this section as to the rights of the 
tenants to sue in the Civil Courts. 


“ When there has been no contract as to rent and the 
terms of the tenancy are unascertained and in dispute 
between the parties, Secs. 8 } 9, and 10 [of this Act] pro¬ 
vide a summary remedy by a suit before a Collector; and 
looking to the general terms of Sec. 87 of the Act, if is 
apparently contemplated that the rights of the parties might 
be also enforced by regular suit in the ordinary Courts ” 
4 M. H. C. R,, 393. 

A regular suit can be maintained to enforce, the acceptance 
of a Putfcah. 1. L. R., 2 Mad., 89. 

The provisions of the Act as to rates of rent will be found 
in Sec. 11. 


88 - -Nothing in this Act shall apply to the col- 

Scope Of the Act. j? cfcion of rent or revenue within the 
limits of the Town of Madras as defined 
by Section 12, Kegulation II of 1802, of the Madras 
Code. 
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Regulations re - 
pealed. 


89 The following Regulations arc hereby repealed 

except in so far, as they rescind other 
Acts and Regulations or parts of other 
Acts and Regulations, and except as to 
any proceedings or matters which shall have taken 
place before this Act comes into Force :— 

Regulation 28 of 1802. 

30 o/1802. 

,, 2 of 1806, Sections 4 <& 6. 

„ 5 of 1822. 

„ 1 fl/1826. 


This section ia repealed by Act XII, 1873. 

Bate at which 90 - ^iis Act shaU take effect from 
Act™ to come into such date as the Government oj Fort 
operation. Saint George, shall fix by an order to 

be ‘published in the Official Gazette . 

See Notification dated 18th Nov., in Fort St George 
Gazette of 21st Nov., 1865, directing that this Act ia to come 
into effect on and from the 1st January 1866. This section 
is repealed by Act XII, 1873. 
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